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addressed is the consequence to an 
attorney when a motion for disquali- 
fication is not filed in good faith. On 
this issue, appellate opinions have 
stated that this is a frequent and 
bad practice and one opinion even 
stated that the motion was scandal- 
ous and outrageous and should not 
have been filed. It is hard to tell how 
large this problem is since in most 
instances the judge will simply 
grant the motion for disqualification 
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tion to avoid creating any appear- 
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the Bar has the responsibility to en- 
sure that lawyers uphold the integ- 
rity of our courts by not filing un- 
justified 
disqualification. 
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With due respect to John Lovett’s 
comments (January 2001) to my 
aticle, “Fifty Tips for Writing the 
21st Century Contract “(November 
2000), I disagree. I prefer the word 
“Whereas” in recitals at the begin- 
ning of a contract because the word 
is more concise than “Statement of 
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Background Information.” Modern 
dictionaries define it to mean “an 
introductory statement of a formal 
document” so it is accurate, as well. 

With regard to definitions, I pre- 
fer contracts that define a word by 
placing it within quotes when first 
used so that it appears in context. 
Contracts that include definitions 
sections frequently read more like 
the Uniform Commercial Code or 
Internal Revenue Code. (Of course, 
contracts over 25 pages may need 
definitions sections as well as tables 
of contents.) 

I prefer to keep such phrases as 
“Now, Therefore” and “In Witness 
Whereof” because they have been 
used in legal documents for ages; 
they cue the document’s structure; 
and they create no ambiguity. My 
home built in the 1920s, has been 
updated with a modern kitchen and 
amenities, but its front porch is still 
held up by fluted columns, which 
maintain its structural and aes- 
thetic qualities. My contracts are 
no different. 

JAMES W. MartIN 
St. Petersburg 


| 
& 
Did you know that publication 
ofa feature article in the Bar 
| 
| v makes you eligible for its | 
annual article writing contest : 
which awards cash prizes? © 
gives you recognition 
v includes posting of your — 
article on The Florida Bar's | 
| 


President 
Herman J. Russomanno 
President-elect 
Terrence Russell 
Executive Director 
John F. Harkness, Jr. 


Board of Governors 


First Circuit Alan B. Bookman; Second Cir- 
cut Kelly Overstreet Johnson, Michael J. Giazer; 
Third Circuit Michael S. Smith; Fourth Cir- 
cuit Christine R. Milton, Henry M. Coxe Ill; Fifth 
Circuit William H. Phelan, Jr.; Soh Circuit 
Louis Kwail, John A. Yanchunis; Seventh Gir- 
cuit Charles C. Ebbets; Eighth Circuit Robert 
A. Rush; Ninth Circuit Kirk N. Kirkconnell, 
Michael P. McMahon, John Marshall Kest; Tenth 
Gircuit Robert M. Brush; Eleventh Circuit 
Francisco R. Angones, David B. Rothman, Tod 
Aronovitz, Manuel R. Morales, Jr., Don L. Horn, 
Sharon L. Langer, David W. Bianchi, Andrew 
Needle, Steven E. Chaykin, Arthur H. Rice; Twelfth 
Gircuit Anthony J. Abate.; Thirteenth Circuit 
William Kalish, Mark P. Buell, Richard A. Gilbert; 
Fourteenth Circuit Rob Blue, Jr.; Fifteenth 
Grout John G. White lll, Jerald S. Beer, Michael! 
T. Kranz; Sixteenth Circuit James S. Lupino; 
Seventeenth Grouit Michele Kane Cummings, 
Dawid D. Welch, Henry Latimer, Jesse H. Diner, 
John Hume; Eighteenth Circuit Clifton A. 
McClelland, Jr.; Nineteenth Circuit Louis B. 
Vocelle, Jr.; Twentieth Circuit John P. Cardillo; 
QutofState Richard A. Tanner, lan M. Comisky, 
Dennis M. Whalen, Brian D. Burgoon; President 
YLD Stuart N. Ratzan; President-elect YLD 
Elizabeth G. Rice; Public Members, Royce B. 
Walden, Vivian L. Hobbs. 


Editorial Board 

Chair: Jeffrey D. Kottkamp, Ft. Myers; Vice 
Chair: Gary S. Gaffney, Ft. Lauderdale; Mem- 
bers: Donna E. Blanton, Tallahassee; Peter A. 
Blatt, West Palm Beach; Kelly M. Braun, 
Tampa; Dean Bunch, Tallahassee; David R. 
Cassetty, Coral Gables; Susan G. Chopin, West 
Paim Beach; Christine C. Daly, Lake Wales; 
Ralph A. Demeo, Tallahassee; Judge Sandra 
Edwards-Stephens, Ocala; Richard E. Fee, 
Tampa; Cleveland Ferguson lil, Ft. Lauderdale; 
Amy L. Fischer, West Palm Beach; Nancy S. 
Freeman, Winter Park; Judge Thomas G. Free- 
man, Jr., Sanford; Evelyn D. Golden, Atlanta, 
GA; Pearl Goldman, Ft. Lauderdale; Robyn S. 
Hankins, Ft. Lauderdale; Keith C. Haymes, Mi 
ami Beach; Judge Rand Hoch, West Palm 
Beach; Valerie G. Itkoff, Miami; Judge Lisa D. 
Kahn, Viera; Marlyne Marzi Kaplan, Hollywood; 
Judith R. Koch, St. Petersburg; Benedict P. 
Kuehne, Miami; David Lawrence fil, New York, 
NY; Steven B. Lesser, Ft. Lauderdale; Heather 
Jo Melom, Tallahassee; David K. Miller, Talla- 
hassee; Peter Papagianakis, New York, NY; 
John R. Reid, Jr., Orlando; Kelley S. Roark, 
Miami; Amy D. Ronner, Opa Locka; Lawrence 
D. Silverman, Miami; Susan L. Stephens, Talla- 
hassee; Robert H. Sturgess, Jacksonville; 
Rafael Suarez-Rivas, Hollywood; Frances H. 
Toomey, Tampa; R. Craig Waters, Tallahassee; 
John 0. Williams, Tallahassee; Board Liaison: 
Tod Aronovitz, Miami. 


Letters 


More on Judicial 
Disqualification 

The article on judicial disqualifi- 
cation by Douglas J. Glaid (“Judi- 
cial Disqualification: What Every 
Practitioner (and Judge) Should 
Know,” October 2000) was well-writ- 
ten and informative. One issue not 
addressed is the consequence to an 
attorney when a motion for disquali- 
fication is not filed in good faith. On 
this issue, appellate opinions have 
stated that this is a frequent and 
bad practice and one opinion even 
stated that the motion was scandal- 
ous and outrageous and should not 
have been filed. It is hard to tell how 
large this problem is since in most 
instances the judge will simply 
grant the motion for disqualification 
and nothing more will be done. 

It is my opinion that when an at- 
torney files a motion for disqualifi- 
cation that is not made in good faith, 
the attorney should be subject to 
disciplinary proceedings by the Bar. 
The attorney should be aware of the 
law so that the motion is not frivo- 
lous and there should be a reason- 
able attempt to confirm the accuracy 
of any statements made by the 
attorney’s client in support of the 
motion. 

Judges, of course, have an obliga- 
tion to avoid creating any appear- 
ance of impropriety and to disqualify 
themselves when there is actual or 
perceived bias. On the other hand, 
the Bar has the responsibility to en- 
sure that lawyers uphold the integ- 
rity of our courts by not filing un- 
justified motions for 
disqualification. 

JupDGE Natu C. DouGHTIE 
Gainesville 


Author Stands by 
Contracts’ Wording 

With due respect to John Lovett’s 
comments (January 2001) to my 
aticle, “Fifty Tips for Writing the 
21st Century Contract “(November 
2000), I disagree. I prefer the word 
“Whereas” in recitals at the begin- 
ning of a contract because the word 
is more concise than “Statement of 


THE FLORIDA BAR JOURNAL/MARCH 2001 


Background Information.” Modern 
dictionaries define it to mean “an 
introductory statement of a formal 
document” so it is accurate, as well. 

With regard to definitions, I pre- 
fer contracts that define a word by 
placing it within quotes when first 
used so that it appears in context. 
Contracts that include definitions 
sections frequently read more like 
the Uniform Commercial Code or 
Internal Revenue Code. (Of course, 
contracts over 25 pages may need 
definitions sections as well as tables 
of contents.) 

I prefer to keep such phrases as 
“Now, Therefore” and “In Witness 
Whereof” because they have been 
used in legal documents for ages; 
they cue the document’s structure; 
and they create no ambiguity. My 
home built in the 1920s, has been 
updated with a modern kitchen and 
amenities, but its front porch is still 
held up by fluted columns, which 
maintain its structural and aes- 
thetic qualities. My contracts are 
no different. 

JAMES W. MartTIN 
St. Petersburg 


3 
Did you know that publication | 
| 
Vv makes you eligible for its 
annual article writing contest | 
which awards cash prizes? 
gives you recognition 
| 
| 
V includes posting of your | 
| article on The Florida Bar's 
website, LE XIS, and 
WESTLAW? 


THE SOURCE 
FOR CORPORATIONS 


Let Empire give you efficiency and class all in one 


We have separate Florida kit editions for: 
PROFIT 


$58.00 


¢ NON-PROFIT with/without membership certificates 


$58.00 


¢ PROFESSIONAL ASSOCIATION 


$58.00 


e LIMITED LIABILITY COMPANY 


$58.00 


¢ LIMITED LIABILITY COMPANY-P.A. 


and separate kit editions for state of: 
e NY, NJ, TX, DC, CT, & GA 


We have incorporation filing service: 


ELECTRONIC FILE 
$20.00 + Fees + Kit 


Absolutely the fastest. We file your articles electronically with the Secretary of State. Your 
original documents never leave your office. (FILED WITHIN 2-4 HRS. KIT & DOCUMENTS 
IN YOUR OFFICE WITHIN | WORK DAY). 


QUICK FILE 
$20.00 + Fees + Kit 


We pick-up and hand file your articles with the Secretary of State. (FILED THE NEXT WORK 
DAY KIT & DOCUMENTS IN YOUR OFFICE WITHIN 2 WORK DAY S). 


QUICK CORP 
$25.00 + Fees + Kit 


The easiest and fastest. We prepare your articles and file them electronically with the Secretary 
of State. (KIT & DOCUMENTS IN YOUR OFFICE WITHIN | WORK DAY). 


QUICK STAND 
$28.75 Including Fees/ Electronic $33.25 


We obtain certificates of good standing or corporate status from the Secretary of State. (24 HRS). 


QUICK COPY 
$20.00 + Fees 


We obtain copies/ certified copies of documents from the Secretary of State. (1-2 WORK DAYS). 


UCC SEARCHES 
AND FILINGS 
$20.00 + Fees 


We search and file UCC! and UCC3 with the Secretary of State. We obtain photocopies/ certified 
copies upon request. 


CUSTOM MINUTES 
$6.00 - $8.00 


We customize the minutes and bylaws with the corporate name and other information. Creating 
hand typed originals ready for signatures. 


Each Corporate Kit features: Checklist « Instructions « Work Sheets « 8 Tab Dividers « 21 Certificates « Stock Transfer Ledger « Corporate Seal with Pouch « Padded Binder « Slip 
Box Waiver of Notice and Minutes of Annual Meeting of Shareholders « Waiver of Notice and Minutes of Annual Meeting of Directors « Minutes of Special Shareholders’ Meeting 


Notice of Annual Meeting of Shareholders « Notice of Organizational Meeting of Incorporators and Directors « Waiver of Notice of Or 
of Notice of Organizational Meeting of Incorporators « Directors (s)’ Resi 


1 f izational Meeting of Directors « Waiver 
ation « Notice of Special Meeting of Shareholders « Notice of Special Meeting of Directors « Resolution 


Granting Power of Attorney + — Power of Attorney « Proxy « Independent Contractor Agreement Buy-Sell Agreement + Employment Agreement « Banking Resolution Cafeteria 


Plan Cafeteria Plan Employee 


« Written Statement Or; aa orporation + S Corporation, formerly Subchapter S + Section 248 El nt of ial L 
aiver of Shareholders Financial Reporting « Corporate Indemnification Plan « Application for Sales and Use Tax « Application for Employer ID 


Directors Election of Officers 


enefit Election « Medical Expense Plan « Death Benefit Plan « Voting Trust + Stock Subscription « Executed Stock Subscription « Stock Purchases 


ection « Consent of Incorporators to Election of Initial Directors Election of 


Number « Pre-Printed Envelopes for Both Applications « Election by Small Business Corporation (Form 2553) « State Unemployment Status Report. 


CALL NOW 
1-800-432-3028 


mpire 


: 

| 
: 
: 

“(AIA 


President's Page 


Equal Justice Under Law: 


A Call to Action for Florida Lawyers 


s lawyers we are brought 

together by a common pas- 

sion—an unwavering com- 

mitment to seek equal jus- 
tice for those less fortunate and un- 
represented. 

There is a nobility of purpose about 
the legal profession and the work it 
does. It is indeed a privilege to prac- 
tice law. That privilege, however, is 
burdened with obligations. In particu- 
lar, the lawyer has a historic obliga- 
tion to provide legal services to those 
who cannot afford them. Our pro bono 
commitment is not only consistent 
with the practice of law, it is an inte- 
gral part of the practice. 

As we begin the new century, we 
should reflect on the reasons we be- 
came lawyers. Why should lawyers 
do pro bono work? We should also 
ask what significant contributions 
have we made to society when we 
turn over our profession and law 


firms to the generation of lawyers 
who follow us. 

How are we able to help fulfill the 
constitutional mandate of equality 
and the promise of access to justice 
for all? 

Recently, along with President- 
elect Terry Russell, I was honored 
to participate in the Equal Justice 
Project held at Nova Southeastern 
University Shepard Broad Law Cen- 
ter. The purpose of this colloquium 
for Florida and Puerto Rico was to 
unite all branches of the legal pro- 
fession to improve collaboratively 
the delivery of legal services and the 
pursuit of equal justice. Judges, at- 
torneys, and academicians gathered 
to create new initiatives to enhance 
the delivery of legal services. 

What is the Equal Justice 
Project? 

In response to the critical na- 
tional need to provide competent 


lawyers for individuals and commu- 
nities unable to afford adequate le- 
gal representation, the Association of 
American Law Schools (AALS) insti- 
tuted a project calling upon law pro- 
fessors to work toward the improve- 
ment of universal access to the legal 
system. The project is the initiative 
of Professor Elliott Milstein, the dy- 
namic AALA president of American 
University’s Washington College of 
Law. In creating this initiative, Pro- 
fessor Milstein stated, “A major goal 
of the AALS is the improvement of 
the legal profession through legal 
education. The project seeks to in- 
spire law faculty to participate— 
through their teaching, scholarship, 
and service—in the tremendous chal- 
lenges of providing effective represen- 
tation to the large numbers of people 
left out of today’s legal system.” 
The AALS is an organization for 
over 160 nationwide law schools, and 
it is sponsoring 19 equal justice 
colloquia during the 2000-01 
academic year in law schools 


Herman Russomanno partici- 
pated in the Equal Justice 
Project at Shepard Broad Law 
Center. Pictured from left are 
Jaime Ruberte, president of the 
Bar Association of Puerto Rico; 
Terry Russell, Florida Bar presi- 
dent-elect; Professor Elliot 
Milstein, Association of Ameri- 
can Law Schools; Russomanno; 
and Dean Joseph Harbaugh of 
the law center. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer 
in the practice of the legal pro- 
fession are clearly set forth in 
the following oath of admission 
to the Bar, which the lawyer is 
sworn on admission to obey 
and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitu- 
tion of the United States and 
the Constitution of the State of 
Florida; 

“| will maintain the respect 
due to courts of justice and ju- 
dicial officers; 

“| will not counsel or main- 
tain any suit or proceedings 
which shall appear to me to be 
unjust, nor any defense except 
such as | believe to be honestly 
debatable under the law of the 
land; 

“| will employ for the purpose 
of maintaining the causes con- 
fided to me such means only 
as are consistent with truth 
and honor, and will never seek 
to mislead the judge or jury by 
any artifice or false statement 
of fact or law; 

“| will maintain the confidence 
and preserve inviolate the se- 
crets of my clients, and will ac- 
cept no compensation in con- 
nection with their business 
except from them or with their 
knowledge and approval; 

“| will abstain from all offen- 
sive personality and advance 
no fact prejudicial to the honor 
or reputation of a party or wit- 
ness, unless required by the 
justice of the cause with which 
| am charged; 

“| will never reject, from any 
consideration personal to my- 
self, the cause of the defense- 
less or oppressed, or delay 
anyone's cause for lucre or 
malice. So help me God.” 


across the country. The colloquia 
series brings together law school fac- 
ulty, students, staff with legal ser- 
vices lawyers, public defenders, non- 
profit and private public interest 
lawyers and firms, and pro bono law- 
yers in an effort to forge greater co- 
operative efforts around the critical 
issues of equal representation in the 
current legal system. 

Professor Dean Hill Rivkin of the 
University of Tennessee College of 
Law and the director of the AALS 
Equal Justice Project observed: “The 
delivery of competent legal services 
to many segments of our population 
is reaching crisis proportions. Poor 
people lack proper representation in 
our civil and criminal justice sys- 
tems, our juvenile courts, and in the 
pervasive administrative tribunals 
that determine important issues for 
people with disabilities, those out of 
work, or those facing discrimination. 
Communities facing environmental 
harms or seeking the benefits of eco- 
nomic development often face legal 
obstacles without skilled lawyers. 
Law schools have an important role 
to play in helping solve these prob- 
lems, from providing theory and data 
to educating the next generation of 
lawyers who will face these complex 
issues.” 

The specific goals of the Equal Jus- 
tice Project are as follows: 

1) To develop models that can be 
used in different law school settings 
with various levels of resources to 
encourage teaching, scholarship, and 
service activities that support the 
provision of legal services to 
underrepresented groups. 

2) To stimulate throughout the en- 
tire law school—in nonclinical 
courses, library programs, and pro 
bono projects, among others—cross- 
cutting interest in and commitment 
to the provision of legal services to 
underserved individuals, groups, and 
communities. 

3) To establish formal relation- 
ships between law schools and equal 
justice communities aimed at pro- 
moting ongoing support for the pro- 
vision of legal services to underserved 
individuals, groups, and communi- 
ties. 

4) To evaluate the effectiveness of 
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the variety of models and approaches 
that emerge from the project with the 
goal of creating sustained commit- 
ments to equal justice education, 
scholarship, and work in law schools 
on both the national and local lev- 
els. 

5) To encourage collaboration 
among law schools and their facul- 
ties in addressing the pressing issues 
and themes that will be considered 
in the colloquia. 

This colloquium was indeed an in- 
tegrated effort to elevate the aware- 
ness of equal justice among members 
of the legal profession. On behalf of 
The Florida Bar and its Board of 
Governors, we congratulate Dean 
Harbaugh and Professors Fran L. 
Tetunic and Timothy Arcaro, project 
coordinators, for this outstanding 
conference. 

Every Florida lawyer should have 
the opportunity to attend one of these 
colloquia. There are critical unmet 
needs for legal services for thousands 
of Floridians. 

Florida lawyers are to be congratu- 
lated for their pro bono commit- 
ments. Last year alone, Florida law- 
yers donated a total of 1.3 million pro 
bono hours and donated more than 
$1.6 million in direct legal aid fund- 
ing. Let us continue to accept the 
challenges of fulfilling our ethical 
obligations and keep our promise to 
seek justice for those less fortunate 
so that equal justice under law will 
become a reality in this new century. 

Our nation’s promise of equal jus- 
tice under law will become a reality 
if our lawyers volunteer to vigorously 
represent those who would otherwise 
have no access to our justice system. 

Florida lawyers are good people, 
and they will respond to our call for 
action to uphold our nation’s prom- 
ise of equality and justice. Florida 
lawyers must work together to cre- 
ate a state and a country that re- 
mains a beacon of justice, freedom, 
and equality for all. 


HERMAN J. RUSSOMANNO 
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Executive Directions 


Service in the Florida Legislature: 
A Demanding Part-time Job 


s this issue arrives in your 

mailboxes, the Florida 

Legislature will be start- 

ing its 2001 Regular Ses- 
sion in Tallahassee. 

With so many issues affecting the 
public and the lawyers of Florida— 
nursing home lawsuit legislation, 
possible changes to workers’ com- 
pensation, questions about the 
death penalty—it is easy to overlook 
that the legislature is 160 individu- 
als from diverse backgrounds. 

At the Bar, we frequently focus on 
the lawyer-legislators. This year 
there are 44 of them, 31 in the House 
and 13 in the Senate. Sometimes we 
acknowledge the hardship of main- 
taining a law practice while being a 
legislator, because in Florida being 
a senator or representative is con- 
sidered a part-time job. 

But the difficulties extend to all 
members, regardless of occupation. 
For the typical legislator, estimates 
are that his or her public duties will 
consume half of the available work- 
ing hours. It’s not just the amount 
of time, it’s how the time is allocated 
that can make this public service so 
demanding. 

For one thing, lawmakers must 
spend virtually all of their time in 
Tallahassee during March and April 
for the regular session. Days can 
easily run from organized break- 
fasts at 7 a.m. to receptions and 
meetings until 10 p.m., or later. For 
most of the rest of the year, lawmak- 
ers will spend one week a month in 
Tallahassee for committee meet- 
ings, and that can be two weeks dur- 
ing January or February. In election 
years—every other year for repre- 
sentatives and every fourth year for 
senators—they can expect to spend 
most of the fall campaigning full 
time. Then there can be special ses- 
sions at odd times. 


“It’s a very difficult task balanc- 
ing professional, public service, po- 
litical, and family life, as well,” said 
Sen. Buddy Dyer, D-Orlando, the 
Senate minority leader and a former 
member of the Bar’s Young Lawyers 
Division Board of Governors. 
“There’s always some guilt, because 
each one of those could be a 24-hour- 
a-day, seven-day-a-week job. You 
have to compartmentalize and allo- 
cate as much time as you can to each 
aspect and then be efficient about it.” 

“You don’t do it for the money, you 
do it to serve the public,” said Rep. 
Lois Frankel, D-West Palm Beach, 
the House minority leader. “You 
make a decision on whether you’re 
going to give up more income for a 
certain type of reward, a more intan- 
gible type of reward of affecting the 
lives of 16 million Floridians.” 

Freshman Rep. Curtis Richardson 
said he’s escaped another strain that 
most lawmakers face because he 
lives in and represents a Tallahas- 
see district. 

“IT don’t have the additional bur- 
den of being away from the family 
or being away from the office and 
essentially having to set up a home 
away from home,” he said, noting he 
also saves countless travel hours. 

Rep. Larry Crow, chair of the 


10 THE FLORIDA BAR JOURNAL/MARCH 2001 


House Judicial Oversight Commit- 
tee, said term limits can bring law- 
makers into senior positions more 
quickly — increasing the demands 
on their time. 

Sen. Locke Burt, chair of the Sen- 
ate Judiciary Committee, bluntly 
says it’s not really a part-time job. 
“If you’re a freshman in the minor- 
ity party and you're not particularly 
aggressive, it doesn’t take a lot of 
time,” he said. “If you’re a senior 
member in the majority party and 
you want to make a difference then 
it takes a lot of time.” 

The demands are particularly 
hard on those who bill or are paid 
by the hour or by unit of work, which 
can include doctors, lawyers, and 
other professionals, he noted. 

“The good news is if you’re lucky, 
every once in a while you feel like 
you make a difference,” Burt said. 

These public officials receive 
$27,900 a year, plus a modest sti- 
pend to run local offices. (The Sen- 
ate President and House Speaker 
receive $38,700.) Their motives and 
actions will be scrutinized and sec- 
ond-guessed, analyzed and pro- 
nounced over. For all that, it’s worth 
remembering that the vast major- 
ity of legislators, even those we 
might have disagreements with, 
sought these posts for the same rea- 
son most of us became attorneys. 
They want to help people, and that 
remains their goal when they get up 
every morning in the extraordinary 
60 days of hectic activity known as 
the Regular Session. 

In the midst of all the insanity 
and inanity, every once in a while 
perhaps we should pause and say, 
“Thanks.” 


JOHN F. HARKNESS, JR. 
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Reasonable Accommodation or Nuisance? 


SERVICE ANIMALS FOR THE DISABLED 


by Elizabeth Blandon 


C ow far you go in life depends on your being 
tender with the young, compassionate with 
the aged, sympathetic with the striving, and 
tolerant of the weak and strong. Because 

someday in your life, you will have been all of these.” 
With these words, George Washington Carver stressed 
the importance of benevolence toward the less powerful 
members of society. Such a lenient attitude toward oth- 
ers is also reflected in the Americans with Disabilities 
Act of 1990, 42 U.S.C. §§12101 et seg. (“the ADA”) and 
the Fair Housing Amendments Act of 1988, 42 U.S.C. 
§§3601 et seq. (“the act”). With these laws, Congress pro- 
hibited the discrimination of the disabled in public ac- 
commodations and housing.' Both statutes require hous- 
ing providers to make reasonable accommodations for 
the disabled. A simple example is the addition of a ramp 
to a walkway enabling someone who uses a wheelchair 
to access their house or apartment. This article discusses 
whether the ADA and the act require housing providers 
to make exceptions to no-pets policies to allow the dis- 
abled to live with service animals, such as dogs and cats. 
It goes beyond the use of seeing-eye and hearing-ear dogs 
to the more controversial service animals, such as those 
that comfort persons with depression or other emotional 
difficulties. Are these pets nuisances, as claimed by land- 
lords and condominium and homeowner associations, or 
reasonable accommodations required by federal law? 


The Laws 

While most people are familiar with the use of seeing- 
eye dogs for the sight impaired and do not question their 
necessity, the public is less aware that federal discrimi- 
nation laws do not differentiate between physical and 
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mental disabilities when it comes to service animals.” 
The act and the ADA approach disability similarly. Both 
laws protect a person when a physical or mental impair- 
ment “substantially limits” one or more major life ac- 
tivities, such as the ability to work, walk, talk, see, or 
hear. 42 U.S.C. §§3602(h), 12102(2). Both measures also 
protect those with histories of disability and those re- 
garded as disabled. Jd. The extent to which a person’s 
major life activity must be limited and whether a medi- 
cation-controlled impairment constitutes a disability, 
however, are hotly contested issues.* 

The purpose of the ADA is to eliminate discrimination 
against individuals with disabilities. 42 U.S.C. §12101. 
The ADA prohibits discrimination in various aspects of 
life, including employment, and the use of public services, 
public transportation, and public accommodations. A 
public accommodation is defined to include a “place of 
lodging, except for an establishment located within a 
building that contains not more than five rooms for rent 
or hire and that is actually occupied by the proprietor of 
such establishment as the residence of the proprietor.” 
42 U.S.C. §12181(7)(A). Under the ADA, no disabled per- 
son shall be discriminated against “in the full and equal 
enjoyment of the goods, services, facilities, privileges, 
advantages, or accommodations of any place of public 
accommodation.” 42 U.S.C. §12182(a). 

In addition, the ADA prohibits the discrimination of 
the disabled as to public services, such as bond financ- 
ing, and programs, such as housing. 42 U.S.C. §12132. 
Therefore, denying someone the benefit of that service 
(the funding and provision of low income housing) by 
preventing them from living in the low income housing 
because of his or her disability is also illegal. Indepen- 
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Joe McFadden 
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dent Housing Services of San Fran- 
cisco v. Fillmore Center Assoc., 840 
F. Supp. 1328, 1344 (N.D. Cal. 1993). 
To prove a public program violates 
the ADA, a plaintiff must show that: 
1) he or she is a qualified individual 
with a disability; 2) he or she was 
either excluded from participation 
in or denied the benefits of a public 
entity’s services, programs, or activi- 
ties, or was otherwise discriminated 
against by a public entity; and 3) 
such exclusion, denial of benefits, or 
discrimination was by reason of the 
disability. Green v. Housing Author- 
ity of Clackamas County, 994 F. 
Supp. 1253, 1255 (D. Or. 1998) (cit- 
ing Weinreich v. Los Angeles County 
Metropolitan Transportation Author- 
ity, 114 F. 3d 976, 978 (9th Cir. 1997), 
cert. denied 522 U.S. 971 (1997)). 
With the act, Congress sought to 
eliminate discrimination specifi- 
cally with regard to various hous- 
ing practices such as sales, rental, 
and the provision of brokerage ser- 
vices. 42 U.S.C. §§3601, 3604, 3606. 
The act prohibits discrimination 
against an individual not only on 
the basis of disability but also be- 
cause of familial status, race, color, 
religion, sex, or national origin. 
The ADA and the act require 
housing providers such as condo- 
miniums, homeowner associations, 
and cooperative apartments to pro- 
vide disabled persons with reason- 


Reasonable 
accommodations 
must be made for 

people with physical 
or mental disabilities 
who need an 
animal to aid in 
their care. 


able accommodations. Under the 
act, housing providers must provide 
reasonable accommodations that 
“may be necessary to afford such 
person equal opportunity to use and 
enjoy a dwelling.” 42 U.S.C. 
§3604(f)(3)(B). Under the ADA, “rea- 
sonable modifications in policies, 
practices, or procedures [must be 
made] when such modifications are 
necessary to afford such goods, ser- 
vices, facilities, privileges, advan- 
tages, or accommodations to indi- 
viduals with disabilities, unless the 
modifications would fundamentally 
alter the nature of such goods, ser- 
vices, facilities, privileges, advan- 


MKE 4H APIRO 


At this time, your honor, the jury would like 
to request a recess so we can check our investments. 
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tages, or accommodations.” 42 U.S.C. 
§12182(b)(2)(A)(ii). Thus, reason- 
able accommodations must be made 
for people with physical or mental 
disabilities who need an animal to 
aid in their care. Disabilities may 
include neurological disorders, 
panic disorder, depression, and bi- 
polar disorder, among others. Even 
though some disabilities are not 
evident, the ADA and the act require 
housing providers to permit service 
animals to aid in the care of persons 
suffering from these infirmities 
even where a no-pets policy exists. 
Service animals are not consid- 
ered pets under these laws. The Jus- 
tice Department, which Congress 
directed to issue regulations to carry 
out the ADA, issued a regulation 
stating, “Generally, a public accom- 
modation shall modify policies, prac- 
tices, or procedures to permit the 
use of a service animal by an indi- 
vidual with a disability.” 28 C.F.R. 
36.302(c)(1). In its interpretive com- 
mentary, the Justice Department 
stated as follows: 
Section 36.302(c)(1) of the final rule... 
reflects the general intent of Congress 
that public accommodations take the 
necessary steps to accommodate service 
animals and to ensure that individuals 
with disabilities are not separated from 
their service animals. It is intended that 
the broadest feasible access be provided 


to service animals in all places of public 
accommodation,.... 


28 C.F.R. pt. 36 app. B, at 623 (cita- 
tions omitted, emphasis added). 

The ADA and the act also prohibit 
retaliation, meaning the unfavor- 
able treatment of any person who 
seeks or helps with the enforcement 
of these laws. 42 U.S.C. 
§§3617, 12203. For example, termi- 
nating a lease as a way to strike 
back against a disabled renter for 
requesting a service animal is ille- 
gal. Likewise, refusing to repair the 
dwelling of a nondisabled person 
who has helped a disabled person 
file a charge under these laws is 
prohibited. 

While the purposes are similar, 
enforcement of the two laws differs. 
The ADA fails to mention that a dis- 
abled person must exhaust those 
remedies available through an ad- 
ministrative agency. No circuit court 
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has ruled on the issue and district 
courts have split as to whether ex- 
haustion of administrative remedies 
is required. Proffer v. Tower, 1999 
U.S. Dist. LEXIS 16676 (S.D. Cal. 
1999) (citing split of cases among 
district courts and holding that the 
ADA does not require agency ac- 
tion). At trial, the plaintiff has the 
ultimate burden of proving that a 
reasonable modification was re- 
quested. Johnson v. Gambrinus Co. / 
Spoetzl Brewery, 116 F. 3d 1052, 
1059 (5th Cir. 1997). The plaintiff 
meets this burden by introducing 
evidence that the requested modifi- 
cation is reasonable in the general 
sense, that is, reasonable in the run 
of cases. Id. If the plaintiff meets 
this burden, the defendant must 
make the requested modification 
unless the defendant can prove that 
the requested modification would 
fundamentally alter the nature of 
the public accommodation. The type 
of evidence that satisfies this bur- 
den focuses on the defendant’s cir- 
cumstances and not on the nature of 
the accommodation. Jd. at 1059-60. 


Under the act, cases go to the U.S. 
Department of Housing and Urban 
Development (HUD). HUD investi- 
gates claims and then turns them 
over to an administrative law judge 
for a decision. An aggrieved person 
may also commence a civil action in 
federal court whether or not a com- 
plaint has been filed with HUD. 42 
U.S.C. §3613. 

The relief available to a disabled 
person also differs depending on the 
legal basis of the claim. Under the 
ADA, equitable relief, such as a 
court order allowing the animal to 
stay, is available. 42 U.S.C. §12188. 
The court or administrative agency 
also has the discretion to award the 
prevailing party a reasonable attor- 
neys’ fee, including litigation ex- 
penses and costs. 42 U.S.C. §12205. 
Under the act, compensatory dam- 
ages can be awarded to the com- 
plainant for pain and humiliation 
and for out-of-pocket expenses, such 
as attorneys’ fees and costs. 42 
U.S.C. §3613(c). Punitive damages 
can be awarded if the discrimination 
appears deliberate. /d. 


More Often Than 
You Would Think 

Considering the broad definitions 
of “disability” and “service animal,” 
the number of recent cases in which 
parties are using these laws to avoid 
eviction should not be surprising. 
James Lockwood has a Pekinese dog 
to help him.* Lockwood, a prostate 
cancer survivor, followed his doctor’s 
orders and acquired the small dog 
after being hospitalized for two 
weeks for depression. Although he 
explained to his condominium 
community’s board of directors that 
the dog was part of his treatment 
plan, the board adhered to the no- 
pets policy. In response, Lockwood 
filed a complaint with the local fair 
housing authority. That office deter- 
mined that the board discriminated 
against Lockwood by refusing to al- 
low him to keep his dog. 

Likewise, James D. Lemon suffers 
from anxiety and depression disor- 
ders, severe chronic asthma, emphy- 
sema, and bronchitis.° His condo 
association took him to court for 
keeping a Chihuahua, in violation 
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of their no-pets policy. After a two- 
year battle, the case settled and 
Lemon kept the dog. 

Jess Jessup is disabled with ju- 
venile rheumatoid arthritis and suf- 
fering from depression.® His wife, 
Bernice, suffers from heart trouble 
and diabetes. When one of their two 
Yorkshire terriers died, they went 
before the board that runs the 400- 
resident apartment complex to ask 
for a replacement. They explained 
to them that the dogs were needed 
for health reasons and provided sup- 
porting medical documents. When 
no answer came, they adopted an- 
other Yorkshire. Two and a half 
years later, the board replied with a 
30-day pet eviction notice. Instead 
of trying to evict the Jessups when 
they refused to give up their dog, the 
board filed a lawsuit in federal court 
to determine whether the housing 
laws require them to accommodate 
service animals other than seeing- 
eye or hearing-ear dogs. 

Because the laws require only a 
“reasonable” accommodation, hous- 
ing providers that restrict pets to 
those under a certain weight (such 
as 25 pounds) would probably not 
be violating the ADA or the act. A 
small pet would allow the disabled 
person to satisfy medical need with 
minimal disturbance to others. 
However, the reasonableness deter- 
mination depends on the case. For 
example, James Barash, a quad- 
riplegic, used an American Stafford- 
shire terrier to push his wheelchair.’ 
Because the condo association per- 
mitted pets under 25 pounds, 
Barash sought an exception for his 
dog. American Staffordshire terri- 
ers can weigh over 40 pounds. When 
the condo refused, Barash filed a 
lawsuit in federal court. 

Other decisions show that dis- 
abled persons seek service animals 
to help with various infirmities.* 
According to a news article, a Cali- 
fornia woman suffering from panic 
disorder won $100,000 and the right 
to keep her companion dog. The 
same article states that an admin- 
istrative law judge awarded a 
woman victim of fibromyalgia 
$5,000 and the right to keep her cat. 
In Bronk v. Ineichen, 54 F.3d 425 


There is some 
debate as to the 
amount of proof of 
medical need that a 
tenant must 
demonstrate in order 
to keep the animal. 


(7th Cir. 1995), the Seventh Circuit 
held that a deaf tenant could be en- 
titled to keep his dog if he could 
show that the animal was necessary 
as a service animal. The court spe- 
cifically ruled that a deaf 
individual’s need for the accommo- 
dation afforded by a hearing dog is 
per se reasonable within the mean- 
ing of the Fair Housing Amend- 
ments Act. Id. at 429. 


Requirements Under Laws 
Under the ADA and the act, ser- 
vice animals must be permitted de- 
spite no pets policies if various facts 
are shown. Specifically, the animal 
must be trained and must work for 
the benefit of a disabled person. In 
addition, the disabled person should 
be able to demonstrate a medical 
need for the animal and the accom- 
modation must be reasonable. 
There is some debate as to the 
amount of proof of medical need that 
a tenant must demonstrate in order 
to keep the animal. Generally, hous- 
ing providers have the right to ask 
a tenant making a reasonable ac- 
commodation request to furnish 
documentation about the need for it. 
This is because when there is no 
need for the accommodation, the dis- 
crimination laws do not apply. See 
Bryant Woods Inn, Inc. v. Howard 
County, MD, 124 F. 3d 597, 604 (4th 
Cir. 1997) (“If the proposed accom- 
modation provides no direct amelio- 
ration of a disability’s effect, it can- 
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not be said to be ‘necessary.””). 

On the other hand, at least one 
district court has ruled that requir- 
ing proof of professional training, in 
itself, is discriminatory. In Green v. 
Housing Authority of Clackamas 
County, 994 F. Supp. 1253 (D. Ore. 
1998), the district court granted 
summary judgment in favor of a 
deaf tenant who wanted to keep a 
hearing-ear dog. The housing au- 
thority argued that he could not 
prove the medical necessity for the 
dog. The court ruled that the hous- 
ing authority violated federal stat- 
utes by requiring proof that the ani- 
mal had received professional 
hearing assistance training. Jd. Af- 
ter analyzing federal and state law 
on the subject, the court held that, 
The only requirements to be classified 
as a service animal under federal regu- 
lations are that the animal be (1) indi- 
vidually trained, and (2) work for the 
benefit of a disabled individual. There 
is no requirement as to the amount or 
type of training a service animal must 
undergo. Further, there is no require- 
ment as to the amount or type of work a 


service animal must provide for the ben- 
efit of the disabled person.” 


Id. at 1256 (citing 28 C.F.R. §36.104). 

Because evidence showed that the 
dog barked when visitors knocked, 
the court held that the dog was a 
“service animal” under federal law. 
The court cited Bronk for the hold- 
ing that there is no need for a ser- 
vice animal to be professionally 
trained. 

Although it may be difficult in 
some cases, the wise course of ac- 
tion would be to obtain a physician’s 
note indicating that the animal will 
improve the patient’s health or en- 
hance the patient’s quality of life. 
Studies report pet owners have 


Elizabeth Blandon is an associ- 
ate at the Miami office of Shutts & 
Bowen LLP, practicing commercial liti- 
gation and employment law, including 
disability claims. She graduated from 
the University of Pennsylvania, The Law 
School, and received bachelor’s degrees 
in French and journalism from Boston 
University. Her community service in- 
cludes coordinating fundraising events 
on behalf of the Humane Society of 
Broward County. 
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lower blood pressure and lower trig- 
lyceride and cholesterol levels than 
non-pet owners do and generally 
live longer following coronary heart 
disease.’ Evidence has existed for 
years that animals help the disabled 
cope with mental maladies.'° Fur- 
thermore, these same studies sug- 
gest that medication costs drop dra- 
matically. 

Housing providers can also re- 
quire that the request be reason- 
able. For example, the animals can- 
not be a nuisance. Service animals 
are required not to disrupt the 
peace. An occasional bark may not 
count but continuous noise that dis- 
rupts neighbors makes the request 
unreasonable. Likewise, the size 
and type of the service animal 
should accommodate not only the 
disability of the tenant but also the 
general ambiance of the housing 
environment. 

Although the interpretation of 
these laws to provide for service 
animals in a no-pets housing envi- 
ronment may seem a novel idea, at- 


torneys knowledgeable about dis- 
crimination laws can help both ten- 
ants and housing providers comply. 
If the laws and medicine do not 
discriminate between a seeing-eye 
dog and an emotional-support cat, 
however, it is doubtful if anyone 
should. 


1 As further described infra, this ar- 
ticle assumes that the definition of “pub- 
lic accommodation” in the ADA applies 
to private lodging such as condominiums 
and homeowners associations. This is- 
sue is debated. 

* The Florida law on service animals 
prohibits housing discrimination as to 
the physically, but not the mentally, dis- 
abled. Fia. Stat. §413.08(4) (1998). 

3 This article assumes that the emo- 
tional impairment constitutes a disabil- 
ity under the respective federal law. See 
discussion of various levels of impair- 
ment in Steven S. Locke, Incredible 
Shrinking Protected Class: Redefining 
the Scope of Disability, 68 U. Coto. L. 
Rev. 107 (1997); Michael J. Puma, Re- 
specting the Plain Language of the ADA: 
A Textualist Argument Rejecting the 
EEOC’s Analysis of Controlled Disabili- 
ties, 67 Gro. Wasn. L. Rev. 123 (1998); 
and Who is a Qualified Individual With 
a Disability Under the Americans With 


Disabilities Act?, 64 U. Cin. L. Rev. 189 
(1995). 

* Biting Back. Condo owners ferret out 
new ways to keep banned pets from be- 
ing evicted, Miami Dairy Business REVIEW, 
July 11, 2000, at Al. 

° Biting Back,supra note 5, at Al0. 

®° Dog Fight. Apartment Board Dis- 
putes Contention That Couple’s Pets Are 
Medically Helpful, CHARLESTON GAZETTE, 
Feb. 24, 2000; 2000 WL 2594445. 

? Lawsuit Charges Condo Association 
with Housing Discrimination, 
CLEARWATER TIMES, Dec. 18, 1998; 1998 
WL 18309372. 

8 Two Laws Make Lives of Some Easier, 
ALBUQUERQUE JOURNAL, Oct. 20, 1997; 
1997 WL 18400610. 

*° Anderson, W.P. et al., The Health Ben- 
efits of Pets, National Institutes of 
Health Technology Assess Statement 
Online Sep. 10-11, 1987; Is Pet Owner- 
ship Good For Your Heart? The Results 
of a Survey of Risk Factors for Cardio- 
vascular Disease in Melbourne, Austra- 
lia, Baker Medical Research Institute, 
1992. 

10 “(T]he earliest extensive use of com- 
panion animals in the United States oc- 
curred from 1944 to 1945 at an Army 
Air Corps Convalescent Hospital... . 
Patients recovering from war experi- 
ences were encouraged to work at the 
hospital’s farm .. . .” Quoted from the 
Overview of THE HEALTH BENEFITS OF 
PETs. 
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ALLIGATORS AND LITIGATORS 


Recent History 
Everglades 
Regulation and Litigation 


by Keith W. Rizzardi 


o many Florida lawyers, litigation in the Ever- 

glades seems as old as the Everglades itself. 

Its history can be traced back to the 1800s when 

Hamilton Disston and Henry Flagler were 
draining, dredging, and filling Florida’s land while fight- 
ing in the courts with shareholders, speculators, and 
state land administrators.' The modern history of liti- 
gation in the Everglades is dominated by agricultural 
interests, environmental interest groups, the Miccosukee 
Tribe of Indians, and state and federal agencies. Along 
the way, important precedents have been created, af- 
fecting the Everglades as well as Florida administra- 
tive and environmental law in general. 


U.S. v. South Florida Water 
Management District 

The recent history of Everglades litigation really be- 
gins in 1988, when the federal government, through then 
acting U.S. Attorney Dexter Lehtinen, sued the South 
Florida Water Management District and the then Florida 
Department of Environmental Regulation (DER), now 
known as the Department of Environmental Protection 
(DEP). The lawsuit alleged violations of state water qual- 
ity standards, particularly phosphorus, in the 
Loxahatchee National Wildlife Refuge and Everglades 
National Park.” 

Numerous agricultural groups, including the Florida 
Sugar Cane League, sought to intervene in the federal 
suit against the water management district. The trial 
court initially denied intervention but was overturned 
by the appellate court, which ruled that the farmers had 
the right to participate in proceedings that would trans- 
late the local water quality standards from existing nar- 
rative standards to more specific numeric criteria.* 
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With litigation continuing to expand, Governor Lawton 
Chiles walked into the federal courthouse in Miami on 
May 21, 1991, and announced that the State of Florida 
was prepared to put an end to the litigation: 


I came here today convinced that continuing the litigation does 
little to solve the problems or restore the Everglades. I am more 
convinced than ever of that .... We talked about water in the 
glass ....I am ready to stipulate today that water is dirty. I think 
that is [what this is] about, Your Honor, is how do we get clean 
water? What is the fastest way to do that? I am here and I brought 
my sword. I want to find out who I can give that sword to and I 
want to be able to give that sword up and have our troops start 
the reparation, the clean up... . We want to surrender. We want 
to plead that the water is dirty. We want the water to be clean, 
and the question is how can we get it the quickest.‘ 

The governor’s statements marked a turning point for 
the Everglades, beginning a new process to solve the 
water quality problems. But the litigation would still 


continue. 


Settlement Agreement 

In July 1991, after months of intense technical nego- 
tiations, the water management district, Florida DER, 
and U.S. Department of Justice signed a settlement agree- 
ment in the original federal lawsuit. The settlement agree- 
ment was then approved by the judge and adopted as a 
consent decree.® The execution of the settlement by state 
officials was also challenged, although the challenge was 
ruled to be premature in Florida Sugar Cane League v. 
Department of Environmental Regulation, 617 So. 2d 1065 
(Fla. 4th DCA 1993), because the execution of a settle- 
ment agreement was not subject to an administrative 
proceeding. Instead, the court ruled, the settlement agree- 
ments would be subjected to administrative challenges 
when a subsequent action was taken by the agencies that 
affects the substantial interests of a party.® 


\ 
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The settlement agreement and 
consent decree required a series of 
programs to improve water quality 
and meet state standards in Ever- 
glades National Park and the 
Loxahatchee National Wildlife Ref- 
uge by July 2002. Among its provi- 
sions were a commitment to con- 
struct a series of stormwater 
treatment areas and to implement 
a regulatory program requiring ag- 
ricultural growers to use best man- 
agement practices to control and 
cleanse discharges from the Ever- 
glades Agricultural Area, located to 
the north of the Everglades and 
south of Lake Okeechobee. 

These substantive provisions of 
the settlement agreement were also 
challenged by agricultural groups 
based upon due process, subject 
matter jurisdiction, and other statu- 
tory grounds. In an important deci- 
sion, Judge William H. Hoeveler 
made a number of major findings, 
including: the settlement agreement 
did not impose duties on 
nonconsenting parties, because they 
still had an opportunity to pursue 
remedies through subsequent legal 
proceedings; the court had subject 
matter jurisdiction over claims filed 
by the federal government, includ- 
ing breach of contract claims; the 
U.S. Attorney General could bring 
the action based upon violation of 
state laws, even without consent of 
other federal agencies; the proposed 


changes to the Central and South 
Florida Flood Control Project did not 
require prior congressional approval 
and did not violate the Flood Con- 
trol Act, 33 U.S.C. §701; and, al- 
though an environmental impact 
statement (EIS) was necessary, its 
absence was not a precondition to 
approval of the settlement agree- 
ment because the National Environ- 
mental Policy Act, 42 U.S.C. §4331, 
was not intended to be used as a liti- 
gation tactic to delay actions in- 
tended to prevent an irretrievable 
loss of a natural resource.’ The ap- 
pellate court upheld Judge 
Hoeveler’s rulings on jurisdiction, 
but reversed his ruling that an EIS 
would be required. Instead, the 11th 
Circuit held that NEPA required 
federal decisionmaking, not just fed- 
eral involvement, and that prepara- 
tion of the EIS based on the settle- 
ment agreement was premature.® In 
addition, the 11th Circuit remanded 
the case for further consideration of 
the Everglades Forever Act, dis- 
cussed below. The Supreme Court 
denied a petition for certiorari.® 


Public Records Litigation 
When the state and federal gov- 
ernmental agencies refused to dis- 
close draft documents related to the 
settlement negotiations, the agricul- 
tural groups filed another series of 
lawsuits, this time based upon the 
State of Florida’s public records 


They really make a big deal about granting new partnerships. 
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laws.'° In two cases, Florida Sugar 
Cane League v. Department of Envi- 
ronmental Regulation, No. 91-2108 
(Fla. 2d Cir. Ct. Sept. 20, 1991), per 
curiam affirmed, 606 So. 2d 1267 
(Fla. lst DCA 1992), and Florida 
Sugar Cane League v. Department of 
Environmental Regulation, No. 91- 
2108 (Fla. 2d Cir. Ct. June 5, 1992), 
the courts ruled that draft docu- 
ments and technical documents pre- 
pared not for litigation, but for settle- 
ment discussions, were not exempt 
from disclosure under Florida’s pub- 
lic records laws. After those deci- 
sions, the other public records cases 
with other agencies were settled. 


Everglades Protection 
Act and SWIM Plan 

Initially, the water management 
district sought to resolve the prob- 
lems in the Everglades and imple- 
ment the settlement agreement and 
consent decree through its surface 
water improvement and manage- 
ment (SWIM) planning process. In 
fact, in 1991, the Florida Legislature 
passed the Everglades Protection 
Act to provide a specific framework 
for the restoration.'’ But when the 
water management district pro- 
duced its proposed SWIM plan for 
the Everglades in March 1992, more 
litigation ensued. Consistent with 
the settlement agreement and con- 
sent decree, the SWIM plan called 
for solutions to the ecological and 
water quality problems in the Ev- 
erglades, including acquisition, de- 
sign, and construction of 35,000 
acres of manmade marshes to treat 
stormwater runoff from the Ever- 
glades Agricultural Area.’” Funding 
sources and schedules for implemen- 
tation also were provided. The 
SWIM plan would not be imple- 
mented, because agricultural groups 
in the Everglades Agricultural Area 
quickly challenged the plan pursu- 
ant to the Florida Administrative 
Procedure Act.'* 


Interim Permits 

In addition to preparing a SWIM 
plan, the water management dis- 
trict also applied for interim permits 
to operate the structures discharg- 
ing into the Everglades pursuant to 
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the Everglades Protection Act. To 
obtain these permits, the water 
management district was required 
to demonstrate reasonable assur- 
ances to the department that it 
would comply with interim concen- 
tration levels for phosphorus.'* But 
when the Florida DER proposed to 
issue the interim permits, addi- 
tional administrative challenges 
were filed.'® The later revision of the 
underlying statute, however, would 
make these permitting cases moot. 


Rulemaking Efforts 
Rulemaking was yet another con- 

troversial aspect of the Everglades 

restoration efforts being imple- 


mented by the water management 
district and DER. When the water 
management district proposed a 
rule requiring the implementation 
of runoff-controlling agricultural 
practices, also known as best man- 
agement practices, in the Ever- 
glades Agricultural Area, the rule 
was challenged by agricultural in- 
terest groups,'® although constitu- 
tional issues were dismissed. 
Rulemaking issues proved equally 
controversial for the Florida DER, 
as agricultural groups sought to 
force the agency—through litiga- 
tion, of course'’—to engage in 
rulemaking related to the establish- 
ment of a numeric water quality cri- 


teria for phosphorus to replace the 
existing narrative water quality 
standard that required no imbal- 
ance of flora and fauna.'* Subse- 
quent changes to Florida law would 
expressly require the agency to use 
formal rulemaking when establish- 
ing a phosphorus criterion.'® 


Everglades Nutrient 
Removal Project 

One of the first construction 
projects associated with the Ever- 
glades restoration involved a 
manmade marsh in the Everglades 
Agricultural Area, immediately north 
of the Loxahatchee National Wildlife 
Refuge. The marsh, known as the 
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Everglades Nutrient Removal Project, 
was ultimately subjected to the per- 
mitting provisions of the Clean Wa- 
ter Act, including a National Pollut- 
ant Discharge Elimination System 
permit issued by the U.S. Environ- 
mental Protection Agency to the wa- 
ter management district pursuant to 
33 U.S.C. §1342. When EPA proposed 
the permit, however, it was chal- 
lenged by both agricultural groups 
and the Miccosukee Tribe of Indians 
of Florida. 

But the water management dis- 
trict fared well in these NPDES dis- 
putes. The agricultural groups’ re- 
quest for a hearing was denied by 
the EPA and the Environmental Ap- 
peals Board in In re: South Florida 
Water Management District, 
NPDES Permit No. FL0043885 for 
Everglades Nutrient Removal 
Project. In addition, the administra- 
tive law judge issued an order au- 
thorizing interim operation of the 
facility after the Miccosukee Tribe 
failed to show that irreparable harm 
would result from the short-term op- 
eration of the marsh, which was in- 
tended to use natural vegetation to 
cleanse phosphorus from the water- 
shed.”° Before the case was finally 
resolved, the district modified the 
project, in accordance with the Ev- 
erglades Forever Act (discussed be- 
low). A new set of NPDES and state 
permits—which, miraculously, were 
not challenged—were issued for the 
new facility, known as Stormwater 
Treatment Area 1 West,”! and the 
previously filed federal administra- 
tive cases became moot. 

By December 1992, the district con- 
cluded that it was facing over 30 dif- 
ferent lawsuits related to the Ever- 
glades restoration effort, and sought 
to achieve a mediated solution. The 
result was the statement of principles, 
signed in July 1993 by state and fed- 
eral agencies as well as numerous 
agricultural groups. The document 
established a joint commitment to 
ending litigation, improving Ever- 
glades water quality, implementing 
stormwater treatment areas and best 
management practices to control 
phosphorus levels flowing into the 
Everglades, and identifying multimil- 
lion-dollar financial commitments by 


the signatories. 


Everglades Forever Act 

In 1994, the Everglades Protec- 
tion Act was substantially rewritten, 
creating the Everglades Forever Act 
(EFA), F.S. §373.4592, which has 
served as the primary framework for 
implementation of the Everglades 
restoration since its passage. The 
EFA did, however, differ from the 
settlement agreement and consent 
decree, especially because it included 
the entire Everglades, not just the 
federal areas of Everglades National 
Park and the Loxahatchee National 
Wildlife Refuge, and because it 
changed the timelines for imple- 
menting project components, requir- 
ing compliance with all water qual- 
ity standards in the Everglades by 
December 31, 2006. Major—and of- 
ten controversial—portions of the 
EFA included §4(a), authorizing the 
Everglades Construction Project, in- 
cluding schedules for construction 
and operation of six stormwater 
treatment areas to cleanse waters 
flowing from the Everglades Agricul- 
tural Area and further authorizing 
the use of ad valorem taxes for the 
project; §4(d), creating a research 
program to understand phosphorus 
impacts on the Everglades and to 
develop additional treatment tech- 
nologies; §4(e), requiring rulemaking 
to establish a numeric criterion for 
phosphorus, and creating a default 
criterion in the event rulemaking is 
not complete by December 31, 2006; 
§4(f), requiring the district to enforce 
best management practices in the 
Everglades Agricultural Area in ac- 
cordance with administrative rules; 
§5, authorizing acquisition of agri- 
cultural lands; §§6 and 7, creating 
an agricultural privilege tax and in- 
centive program with tax credits for 
regional growers; §8, allowing spe- 
cial assessments to be levied upon 
beneficiaries of stormwater systems; 
§§9 and 10, requiring permits for the 
implementation of the EFA; and §11, 
with a savings clause acknowledging 
other laws and prohibiting the use 
of variances or moderating provi- 
sions by the agricultural groups 
regulated by §4(f). 

The new legislation did not end 
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the old patterns of litigation, al- 
though the opponents have changed. 
Instead of agricultural groups, many 
of the challenges have involved en- 
vironmental groups or, alternatively, 
the Miccosukee Tribe—represented 
by Dexter Lehtinen, who previously 
served as acting U.S. attorney in the 
original U.S. v. South Florida Water 
Management District lawsuit. 


Proposed Modified 
Consent Decree 

As a result of the EFA, the fed- 
eral government and state agencies 
reviewed the consent decree and 
proposed modifications to it.” In 
general, the modifications were in- 
tended to make the deadlines and 
procedures for Everglades restora- 
tion that were in the federal consent 
decree consistent with the deadlines 
and procedures established in the 
state statute. The proposed modifi- 
cations were attacked, however, by 
the Miccosukee Tribe, alleging that 
the EFA was an unconstitutional 
impairment of contract under both 
the state and federal constitutions.”° 
The Tribe’s argument was rejected 
by U.S. District Court Judge Will- 
iam H. Hoeveler, who made four 
important rulings: 1) the Tribe, as 
an intervenor, was not part of any 
contractual relationship regarding 
the settlement agreement and, 
therefore, lacked standing to raise 
the argument; 2) even if a contrac- 
tual relationship existed, the EFA 
was not intended to impair the 
agreement; 3) there were legitimate 
public purposes in enacting the 
EFA, which provides a funding 
mechanism for Everglades restora- 
tion; and 4) the enactment of the 
EFA was reasonable and constituted 
a broad and far-reaching effort to 
solve problems on a larger scale 
than encompassed by the consent 
decree.** The joint motion to modify 
the consent decree, however, re- 
mains under consideration by Judge 
Hoeveler. 


Proposed Numeric 

Criterion for Phosphorus 
Despite the timelines established 

by the EFA, the Miccosukee Tribe 

used litigation to force the Florida 
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DEP to begin rulemaking proceed- 
ings to establish a numeric criterion 
for phosphorus. Although the 
Florida rejected’ the 
Miccosukee Tribe’s petition for 
rulemaking, Florida’s Fourth Dis- 
trict Court of Appeal reversed the 
Florida DEP decision. In Miccosukee 
Tribe v. Florida Department of En- 
vironmental Protection, 656 So. 2d 
505 (Fla. 3d DCA 1995), the court 
concluded that only the Environ- 
mental Regulation Commission had 
the authority to review the tribe’s 
petition, based on F.S. §403.804, 
which grants the ERC the exclusive 
standard setting authority of the 
Florida DEP. In a subsequent deci- 
sion, however, the same court ig- 
nored the tribe’s demands for imme- 
diate rulemaking; instead 
acknowledging the EFA and the 
Florida DEP assertions that 
rulemaking was proceeding expedi- 
tiously with rule development in 
accordance with the EFA timelines. 
Finding no legal error, the court con- 
cluded that only the Florida Legis- 
lature could further expedite the 
Florida DEP’s rulemaking efforts. 


Permitting 
Everglades Restoration 

Like the Everglades Protection 
Act, the EFA also required the wa- 


ter management district to obtain 
permits for its projects, including 
federal dredge and fill permits pur- 
suant to the Clean Water Act, Na- 
tional Pollutant Discharge Elimina- 
tion System (NPDES) permits 
pursuant to the State of Florida’s 
delegated program, and other EFA 
permits. 


404 Dredge and Fill Permits 
The first major permit for the 
Everglades Construction Project 
was a §404 dredge and fill permit 
issued by the U.S. Army Corps of 
Engineers to the water management 
district. The permitting process in- 
cluded a substantial environmental 
impact statement, concluding that 
the project was in the public ben- 
efit.” Although generally 404 per- 
mits regulated the construction ofa 
facility and its wetland impacts, the 
Corps expressed concern about long 
term operations of the stormwater 
treatment areas and eventual com- 
pliance with water quality stan- 
dards.”’ As a result, the Corps took 
the unprecedented step of including 
operating and monitoring conditions 
in the 404 permit.”* Although the 
permit was controversial and was 
immediately followed by the cre- 
ation of the Joint Legislative Com- 
mittee on Everglades Oversight,” no 


TIMELESS 


Aesop’s Fables were not written 
for children — 

They were written to help leaders 
improve their lives and the lives of the 
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Papantonio’s new release, with foreword 
by Robert FE. Kennedy, Jr., explores the 
details of the timeless wisdom left by 
Aesop. He invites lawyers to think about 
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revere and revile in leaders. 

Papantonio shows how Aesop's wisdom 
can benefit lawyers in their role as leaders. 


lawsuits were filed. 


NPDES and EFA Permits for 
Stormwater Treatment Areas 
In addition to the 404 construction 
permit, a second set of operational 
permits were required for the Ever- 
glades Construction Project and the 
six stormwater treatment areas. 
Some of those permits have already 
been issued by the Florida DEP to 
the water management district. 
The permits generally require the 
stormwater treatment areas to meet 
their design objective, an annual 
average discharge concentration of 
50 parts per billion for phosphorus, 
and outflows better than inflows for 
other parameters. However, the per- 
mits have also been issued with ad- 
ministrative orders, which recognize 
that future modifications will be nec- 
essary to ensure compliance with all 
state water quality standards by 
December 31, 2006. Currently, one 
of those permits is facing a legal chal- 
lenge: the NPDES permit for 
Stormwater Treatment Area 5, 
which has been challenged by the 
Friends of the Everglades, who al- 
lege that the permit violates state 
water quality standards including 
anti-degradation requirements, and 
that the permit must not allow dis- 
charges to the state land area known 
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as the Rotenberger Tract, a section 
of remnant Everglades within the 
Everglades Agricultural Area.*' Al- 
though it did not challenge the per- 
mit initially, the Miccosukee Tribe 
has also sought to intervene in this 
proceeding. 


Non-Everglades 
Construction Project Permit 
In addition to the permits for the 
Everglades Construction Project 
and the stormwater treatment ar- 
eas, the EFA also required the wa- 
ter management district to obtain a 
permit for discharges into, within, 
or from the Everglades that were not 
included in the Everglades Con- 
struction Project. To obtain the per- 
mit, which became known as the 
Non-ECP permit, the water man- 
agement district was required to 
demonstrate reasonable assurances 
to the Florida DEP that it had 
schedules and strategies to meet 
water quality standards to the maxi- 
mum extent practicable and an ad- 
equate monitoring program for the 
region. The permit was challenged 
by both the Miccosukee Tribe and 
the Friends of the Everglades, who 
challenged the schedules and strat- 
egies for restoring the Everglades 
restoration and who attempted to 
litigate matters of federal law, in- 
cluding the Clean Water Act and 
Endangered Species Act, in the state 
administrative proceeding. Notably, 
numerous agricultural interests in- 
tervened in the case on behalf of the 
water management district. Even- 
tually, the challenge was limited by 
the administrative law judge to only 
the state permitting criteria estab- 
lished by the EFA. The recom- 
mended order, as well as the Florida 
DEP’s final order, both concluded 
that the permit included the correct 
structures, contained the necessary 
schedules, strategies, and monitor- 
ing programs, and that the permit 
represented the maximum extent 
practicable that could be done at the 
time by the water management dis- 
trict to achieve compliance with all 
water quality standards.* The pro- 
cedural rulings narrowing the issues 
and the substantive conclusions 
supporting the issuance of the per- 


mit all were upheld on appeal.** To- 
day, the permit requirements are 
being implemented as part of the 
Everglades Stormwater Program. 
Through this program, the water 
management district works with 
other local governmental entities, 
including urban basins along 
Florida’s Atlantic coastline, to find 
methods to ensure that discharges 
into the Everglades comply with 
water quality standards. 


S-9 Pump Station 

In a related dispute, the Friends 
of the Everglades and Miccosukee 
Tribe of Indians filed separate suits 
against the water management dis- 
trict alleging that one particular 
structure in Broward County, the S- 
9 pump station along the eastern 
edge of the Everglades, required an 
NPDES permit.** The water manage- 
ment district argued that the struc- 
ture did not require an NPDES per- 
mit, and that it was already 
operating pursuant to the Non-ECP 
permit. Nevertheless, federal Judge 
Wilkie D. Ferguson, Jr., ruled that 
because the S-9 pump station ef- 
fected an unnatural flow, transfer- 
ring polluted waters from a canal 
into relatively pristine Everglades 
waters, the pump was a point source 
for which an NPDES permit was re- 
quired.* A motion for rehearing by 
the water management district and 
Florida DEP is currently pending on 
the case. 

The order also enjoined operation 
of the S-9 pump station, which is an 
important flood control structure for 
areas of western Broward County. 
At a November 10, 1999, governing 
board meeting, however, the water 
management district and 
Miccosukee Tribe agreed to a stay 
of the injunction, thereby allowing 
the continued operation of the S-9 
structure, provided that certain ef- 
forts to improve water quality were 
implemented in the basin on an ac- 
celerated basis. 


EFA Impact on Water 
Quality Standards 

In another series of lawsuits, the 
Miccosukee Tribe challenged the 
EFA as an invalid change in water 
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quality standards, filing a federal 
case based upon the Clean Water Act 
and Administrative Procedure Act. 
Initially, the case was dismissed by 
the U.S. district court based on rep- 
resentations by the U.S. Environ- 
mental Protection Agency that the 
EFA did not change water quality 
standards.*’ On appeal, the case was 
remanded to the lower court for fur- 
ther fact-finding proceedings.** 

To facilitate a resolution of the 
matter, the U.S. Environmental Pro- 
tection Agency independently con- 
ducted a review of the EFA, and con- 
cluded that the EFA did not change 
or revise existing water quality stan- 
dards because it did not change any 
water quality criterion, because it 
did not change any designated uses 
of downstream waters, and because 
it did not change anti-degradation 
policy. U.S. Environmental Protec- 
tion Agency, Determination Concern- 
ing the Everglades Forever Act 10- 
14, 29 (January 30, 1998). Upon 
review, and despite the great defer- 
ence generally accorded administra- 
tive agencies, the U.S. district court 
concluded that the U.S. EPA deter- 
mination was arbitrary and capri- 
cious, and devoid of reasonable evi- 
dence supporting the agency 
decision. Judge Edward B. Davis 
concluded that the EFA was not a 
valid compliance schedule pursuant 
to the Clean Water Act, that the EFA 
actually authorized violations of the 
narrative water quality criterion for 
nutrients until 2006, and that the 
EFA allowed agricultural interests 
to violate state water quality stan- 
dards.* A petition for rehearing or 
to certify a question for the Supreme 
Court of Florida is currently pend- 
ing before the 11th Circuit. 


Tribal Water 
Quality Standards 

The Miccosukee Tribe has not lim- 
ited its involvement in the regula- 
tion and restoration of the Ever- 
glades to the courtroom. In addition, 
and in accordance with the Clean 
Water Act and federal regulations, 
the Miccosukee Tribe has taken af- 
firmative actions to establish its 
own water quality standards. Stat- 
ing that “the most stringent nutri- 


ent standards will be applied to the 
most upstream reaches of the Tribal 
waters,” the Miccosukee Tribe 
adopted a numeric criterion for 
phosphorus, ruling that “total phos- 
phorus shall not exceed 10 parts per 
billion.” Miccosukee Tribe of Indians 
of Florida, Water Quality Standards 
(Adopted December 19, 1997). These 
standards were approved by the 
U.S. Environmental Protection 
Agency, which specifically concluded 
that the phosphorus criterion was 
not overly protective, met Clean 
Water Act requirements, and was 
scientifically defensible.*° 


Constitutional Amendments 

While litigation involving the 
Miccosukee Tribe has often involved 
specific projects and the implemen- 
tation of existing state laws, a hand- 
ful of Florida citizens have turned to 
the courts and the legal process to 
change the laws altogether. In 1995, 
after an extensive public campaign 
and debate, the citizens of Florida 
voted to approve two constitutional 
amendments that were placed on the 
ballot for referendum.*! One provi- 
sion, commonly known as the “pol- 
luter pays” provision, in Art. II, §7 of 
the Florida Constitution, states: 
“Those in the Everglades Agricul- 
tural Area who cause water pollution 
within the Everglades Protection 
Area or the Everglades Agricultural 
Area shall be primarily responsible 
for paying the costs of the abatement 
of that pollution.” 

The second amendment, in Art. X, 
$17 of the Florida Constitution, cre- 
ated a trust fund for purposes of con- 
servation and natural resource pro- 
tection in the Everglades. 

After passage of the amendments, 
the water management district re- 
quested an advisory opinion from 
the attorney general on the polluter 
pays provision. The attorney general 
concluded that the provision was 
self-executing, and that although 
supplemental legislation could be 
passed by the Florida Legislature, 
the water management district had 
an obligation to implement its re- 
quirements. Op. Att’y Gen. Fla. 96- 
92 (1996). Governor Lawton Chiles 
then requested an advisory opinion 


from the Supreme Court of Florida 
pursuant to Art. IV, §1 of the Florida 
Constitution, asking whether the 
polluter pays provision was self-ex- 
ecuting, whether it required the 
Florida Legislature to take actions 
affecting the EFA, and what the 
term “primarily responsible,” as 
used in the amendment, meant. The 
Supreme Court addressed these 
questions in Advisory Opinion to the 
Governor — 1996 Amendment 5 (Ev- 
erglades), 706 So. 2d 278 (Fla. 1997). 
First, the court concluded that the 
provision was not self-executing be- 
cause it failed to lay down a suffi- 
cient rule for accomplishing its pur- 
pose. Jd. Second, the court held that 
when a constitutional amendment 
is not self-executing, existing legis- 
lation, including the EFA, remained 
in effect until repealed by the legis- 
lature. Jd. Third, and finally, the 
court determined that the term “pri- 
marily responsible” should be given 
its common-sense meaning, and 
that no one person in the EAA was 
responsible for 100 percent of the 


pollution; rather those in the EAA 
who are determined to be respon- 
sible must pay their share of the 
costs of abating that pollution. Jd. 
Subsequently, a group of Florida 
citizens turned to the courts, contest- 
ing the Everglades Forever Act’s 
grant of authority to the district to 
levy property taxes, and arguing that 
the act was an unconstitutional ac- 
tion violating the polluter pays 
amendment.* The case was dis- 
missed, however, by Judge Lawrence 
R. Kirkwood, by a judgment on the 
pleadings, concluding that the plain- 
tiffs had no enforceable rights under 
the amendment, and that the judi- 
ciary could not direct the legislature 
to act to implement a non-self-ex- 
ecuting amendment.* In a recent 
opinion that has been appealed to the 
Florida Supreme Court, the Fifth 
District Court of Appeal upheld the 
lower court ruling, concluding that 
“until the legislature repeals or 
amends the Everglades Forever Act, 
there is a statutory basis to levy 
taxes against nonpolluting land own- 
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ers to abate pollution.” 


Endangered Species 
in the Everglades 

Another recent area of Ever- 
glades-related litigation involves 
Everglades National Park and the 
endangered Cape Sable seaside spar- 
row. In 1999, after an assessment of 
the species’ status, the U.S. Fish and 
Wildlife Service concluded in a bio- 
logical opinion that historical opera- 
tion of the flood control system and 
certain programs being implemented 
in Everglades National Park by the 
U.S. Army Corps of Engineers and 
the water management district were 
placing the bird in jeopardy of extinc- 
tion.*° Subsequent to the issuance of 
that biological opinion, the Natural 
Resources Defense Council and other 
environmental groups filed suit 
against the U.S. Army Corps of En- 
gineers and the water management 
district. The suit alleged that the 
agencies were causing harm to and 
takings of an endangered species, in 
violation of the Endangered Species 
Act, 16 U.S.C. §1538, and is cur- 
rently in its early stages.“ 


Comprehensive Everglades 
Restoration Plan 

Eventually, many of the problems 
in the Everglades will be addressed 
by the implementation of the Com- 
prehensive Everglades Restoration 
Plan, also known as the Restudy.*’ 
Specifically, the plan seeks to 
achieve improvements in water stor- 
age and supply for the long-term 
water needs of south Florida resi- 
dents and agriculture, the restora- 
tion of more natural hydroperiods, 
including sheetflow, in the south 
Florida ecosystem, improvements to 
water quality, and improvements to 
native flora and fauna including 
endangered and threatened species. 

Implementing the plan, however, 
will require additional legislative 
authority and administrative re- 
view. In fact, as part of the review 
process, the Florida Legislature 
passed a new law in 1999 requiring 
the water management district to 
submit a report to the Florida DEP 
on each project component, and re- 
quiring the Florida DEP to deter- 


mine with reasonable certainty that 
the project components are feasible 
and can be permitted and operated 
as proposed.** 


Conclusion 

Since the filing of the original U.S. 
v. South Florida Water Management 
District lawsuit, litigation and the 
Everglades have become almost syn- 
onymous words. While the earlier 
cases were dominated by inter- 
agency disputes and related dis- 
putes with agricultural interests, 
recent cases have involved conflicts 
between agency actions and envi- 
ronmental groups or the Miccosukee 
Tribe. But once the long-term objec- 
tives of the Everglades Forever Act 
(EFA), F.S. §373.4592(10), and the 
Comprehensive Everglades Restora- 
tion Plan are met—compliance with 
all state water quality standards— 
the litigation may finally come to an 
end. Meanwhile, the agencies will 
continue to implement the Ever- 
glades restoration, and their law- 
yers will continue to have plenty of 
work. U 
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Tax Law 


Making Principal Invasions under Florida Law 
when an Interested Party is Serving as Trustee 


by Jeffrey R. Miner and Peter B. Tiernan 


here will always be situa- 

tions when a client will 

want to name an inter- 

ested person to serve as 
trustee of a trust he or she is set- 
ting up. There used to be two rea- 
sons for concern whenever some- 
one such as a surviving spouse 
was named as trustee. The first 
reason related to the possible es- 
tate and gift tax consequences de- 
pending on the type of powers 
given the spouse/trustee over the 
payment of either income or prin- 
cipal.' Most Florida attorneys feel 
that this is no longer a problem in 
light of the enactment of F.S. 
$737.402(4)(a). However, there is 
at least one situation in which 
there could still be tax problems 
notwithstanding this statute, 
which will be discussed in this 
article. 

The second reason for concern 
whenever someone such as a sur- 
viving spouse is named as trustee 
involves the conflict of interest that 
exists when an individual has au- 
thority to invade the principal of a 
trust for his or her benefit. In this 
respect, one of the fundamental 
duties that a trustee owes in con- 
nection with the administration of 
a trust is the duty of impartiality.’ 
Regarding this duty, a trustee holds 
the trust estate for the benefit of 
those entitled to the remainder just 
as much as he holds it for the per- 
sons entitled to immediate benefi- 
cial enjoyment.* It is this duty of 
impartiality that is put to the true 
test whenever an interested person 
such as a surviving spouse is named 
as trustee. 


When an interested 
person is named 
as trustee, the 
trustee’s typical 
discretionary 
invasion may 
Cause more 
problems than 
it is worth. 


Types of Principal 
Distributions 

There are three types of princi- 
pal distributions from trusts that 
will be relevant for purposes of this 
article. The first type are distribu- 
tions that are clearly within the 
definition and boundary of the stan- 
dard used. An example would be a 
distribution for essential food and 
clothing under a “support” stan- 
dard. The only question here might 
be whether the amount to be dis- 
tributed is proper. 

The second type are those in 
whichit is uncertain whether the 
proposed distribution is within the 
boundaries of the standard used. An 
example would be a distribution re- 
quested for nonessential cosmetic 
surgery under either a “health” in- 
vasion standard or a “best inter- 
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ests” invasion standard. Another 
example would be a distribution re- 
quested for an “around the world 
cruise” under a “support” invasion 
standard (when trips of this sort 
were not part of the beneficiary’s 
lifestyle while the settlor was alive). 
In either case, there is no guaran- 
tee that a court would approve the 
requested distribution. 

The third type of distributions are 
those in which there is no author- 
ity in the trust instrument to make 
such distributions. Examples in- 
clude distributions for unquestion- 
ably luxury items when the inva- 
sion provision permits distributions 
only for the beneficiary’s “support.” 
Another example would be a distri- 
bution to allow a beneficiary to 
make gifts to descendants in which 
the trust merely allows principal 
distributions for the spouse’s 
health, support, and maintenance. 


Significance of Type of 
Used Remainder Disposition 

The provision of the trust instru- 
ment that identifies those individu- 
als other than the spouse to whom 
the trustee owes a duty of impar- 
tiality is the remainder provision. 
There are two types of remainder 
provisions relevant for purposes of 
this article. The first type, “option 
A,” would provide something simi- 
lar to the following: “Upon the death 
of my wife the trust estate shall be 
equally divided among my children 
who are then living.” 

The above provision is in contrast 
to the provision that is used in 
many contemporary trusts (“option 
B”) which provides that the remain- 
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der be distributed: “In equal shares 
to each child of mine who is then liv- 
ing and the descendants, collec- 
tively, of each child of mine who is 
then deceased.” 

With the first provision, upon the 
death of the husband the class of 
possible remaindermen closes and 
there is no possibility of additional 
members being added to the class. 
With the second provision, however, 
you are never really sure until the 
surviving spouse’s death of just who 
will be entitled to the trust remain- 
der. The death of one or more family 
members prior to the spouse’s death 
can result in grandchildren or even 
younger descendants becoming en- 
titled to part of the trust remainder. 


Statutory Framework 

There are two statutes that can 
apply whenever an interested party 
is serving as trustee. The first stat- 
ute, F.S. $737.402(4)(a), prevents a 
trustee from exercising certain types 
of powers when the trustee is also 
the beneficiary of certain types of 
trusts. One of the purposes for en- 
acting this statute was to provide 
protection to Florida attorneys from 
possible malpractice suits resulting 
from their drafting of overly broad 
invasion provisions in most 
nonmarital trusts. To provide this 
protection, the legislature tried to 
use an approach similar to one ap- 
proved by the IRS in Rev. Rul. 54- 
153.4 That revenue ruling held that 
if there is a state statute that pre- 
vents a trustee from exercising a 
power set forth in a trust instru- 
ment, since the statute overrides the 
trustee’s right to exercise the power, 
the trustee is deemed not to possess 
the power in question. However, 
since the legislature did not follow 
the exact approach approved in Rev. 
Rul. 54-153, there might be at least 
one situation in which there could 
be tax consequences notwithstand- 
ing this statute. 

Reading F.S. §737.402(4)(a) by it- 
self leaves one with the impression 
that as long as the standard for in- 
vasion is limited to the spouse’s 
health, support, education, or main- 
tenance, the trustee is free to exer- 
cise the power within the bound- 


aries of the standards used. How- 
ever, the legislature has also en- 
acted F.S. §737.403(2), which states: 
“(2) If the duty of the trustee and 
the trustee’s individual interest . . . 
conflict in the exercise of a trust 
power, the power may be exercised 
only by court authorization, except 
as provided... .” 

Whenever a trustee has authority 
to pay trust principal to himself or 
herself, even if pursuant to an 
ascertainable standard, the exercise 
of this power will reduce the amount 
available for the remaindermen upon 
the trustee’s death. Therefore, the 
trustee’s individual interest clearly 
conflicts with the duty of impartial- 
ity in such a case and F.S. §737.402 
(2) requires court authorization of 
any distribution to the trustee. 

There are certain applications of 
F.S. §$737.402(2) that may not be 
obvious at first glance and, there- 
fore, should be clarified. The first of 
these is the types of trusts the stat- 
ute applies. In this respect, this stat- 


ute applies in any situation in which 
there is the possibility of a conflict 
of interest occurring. Consequently, 
unlike F.S. §737.402(4)(a), it can 
apply to a marital trust just as much 
as it applies to a family trust or an 
irrevocable trust. 

A second observation concerns the 
type of standards of invasion it 
might encompass. In this respect, no 
matter whether the invasion stan- 
dard involved is one for the spouse’s 
“best interest,” or her “happiness” 
or only for her “support,” since in 
each case the interest of the spouse 
conflicts with the interest of remain- 
dermen, the statute should apply. 

A third aspect concerns this 
statute’s application to mandatory 
distributions (“shall” as opposed to 
“may”). Even under these circum- 
stances, there is still the question 
of what is the proper amount that 
should be distributed to the trustee/ 
spouse and such a conflict should 
result in the statute being appli- 
cable. 
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Unborn or Minor 
Beneficiaries 

Because in many cases a client 
will choose to use option B (which 
provides that descendants step into 
the shoes of their deceased ascen- 
dants), there is always the possibil- 
ity that unborn or minor children 
might step into those shoes and 
thereby be entitled to part of the 
trust remainder upon the death of 
the surviving spouse. In light of this 
possibility, what must be considered 
is the generally accepted rule that 
a guardian of an infant or unborn 
child may not surrender or dispose 
of a ward’s property except for a rea- 
sonable quid pro quo.® Since any dis- 
tribution of principal will reduce a 
ward’s possible future share of the 
trust estate, it appears that when- 
ever option B is used, a guardian 
should be appointed to represent 
minors and unborns and such 
guardian has a duty to oppose any 
proposed distribution to the spouse. 
This would appear to be the rule no 
matter how appropriate or neces- 
sary the distribution might be. This 
duty to oppose would rest on the 
ground that there is just about no 
possibility of any benefit ensuing to 
the ward. This duty on the part of 
the guardian will have further sig- 
nificance as will be explained in 
more detail. 


Is it Possible to Get 
Around F.S. §737.403(2)? 
Having to obtain court authoriza- 
tion of every principal distribution 
to the spouse and having to appoint 
a guardian to represent the inter- 
ests of unborns or minors can be- 
come an administrative nightmare. 


Therefore, can you get around the 
hearing requirements of F.S. 
§737.403(2)? 

F.S. §737.307 specifically recog- 
nizes the binding effect that a val- 
idly executed consent has on a ben- 
eficiary regarding claims for 
breaches of trust against a trustee. 
A beneficiary’s consent generally 
will be considered binding and this 
rule applies in most cases even if the 
allocation or distribution was im- 
proper or completely unauthorized 
under the terms of the trust agree- 
ment.® 

Is it possible to get around F\S. 
§737.403(2) by the use of consents? 
In order for consents to be effective, 
the consents would have to be from 
everyone who would be entitled to 
the trust upon the death of the 
spouse. In case option B is used, this 
group would also include those per- 
sons who may become entitled to the 
trust remainder because of the 
death of their ascendants. In most 
situations it is not possible to state 
with certainty who these individu- 
als will be, but some of them could 
be individuals who are currently ei- 
ther unborn or minors. 

If either unborn individuals or 
minors could ultimately become en- 
titled to part of the trust remainder, 
there is a definite problem since, as 
previously indicated, a guardian 
should take no action that would 
dispose of the ward’s property except 
in exchange for something of equal 
value.’ Further, this appears to be 
the rule even with distributions that 
are clearly authorized by the inva- 
sion standard in question. For ex- 
ample, consider a proposed distribu- 
tion to take an around the world 
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cruise under an invasion provision 
for the spouse’s “happiness.” Even 
though the standard “happiness” is 
sufficiently broad in scope to permit 
such a distribution, the guardian, by 
consenting, is permitting the dissi- 
pation of property that potentially 
might some day be the ward’s. Since 
there would be no benefit ensuing 
to the minor from this distribution 
(unless the minor was going on the 
trip), the guardian, based on his 
duty owed the ward, presumably 
should not consent to the distribu- 
tion. 

There obviously comes some point 
in which 1) the possibility of a mi- 
nor or unborn individual ever be- 
coming entitled to part of the re- 
mainder is so remote, and/or 2) the 
distribution is so clearly authorized 
under the standard in question, that 
there is just about no chance that a 
court would ever overturn the dis- 
tribution. But where this point is de- 
termined to be depends to a large 
extent on the risk tolerance of the 
attorney representing the trustee. 
Consequently, there seems to be no 
current substitute to court authori- 
zation under F.S. §737.402(4) with 
regard to distributions to the 
spouse. 

Proper planning could have 
avoided the above uncertainty. By 
including a five and five power in 
the trust, in most cases the wife 
could use this withdrawal power as 
an alternative to meet her needs. 
However, since a five and five power 
is not held by the wife in her capac- 
ity as trustee, it would not be sub- 
ject to the hearing requirements of 
F.S. §737.402(4) and, if properly 
drafted,* it would not have any tax 
consequences. 


Proposed Uniform Trust Act 

The American Bar Association has 
finished work on a proposed Uni- 
form Trust Act.® Article 3 of the pro- 
posed act provides that to the extent 
there is no conflict of interest in- 
volved with respect to the particu- 
lar question or dispute, either a par- 
ent, a guardian, or a person having 
a substantially identical interest 
may represent and bind the inter- 
ests (i.e., furnish a binding consent) 
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of minor or unborn children. At first, 
this seems to be a step forward. But 
is this new code possibly also creat- 
ing a trap for the unwary? For ex- 
ample, consider a situation in which 
an independent guardian is ap- 
pointed to represent unborn chil- 
dren and this guardian consents to 
a distribution that is completely 
unauthorized under the trust. Even 
though this consent bars any later 
objection an unborn child may have 
against the trustee, there still seems 
to be a cause of action that this child 
could assert against the indepen- 
dent guardian upon obtaining his 
18th birthday for any resulting loss 
that occurs. 


Potential Liability 
to Attorney 

In Florida, a third party not in 
privity with the attorney may still 
recover for the attorney’s profes- 
sional negligence if the third party 
was an intended beneficiary of the 
attorney’s client (i.e., the husband) 
or a beneficiary of a will when the 
client’s apparent interest in draft- 
ing the instrument in question was 
the benefit of the beneficiary."° If it 
is shown that the actions of the at- 
torney frustrated the intent of the 
settlor and the beneficiary’s share 
is lost or diminished as a result, the 
attorney could be found liable for the 
loss." 

Since minor or unborn individu- 
als would be intended beneficiaries 
under option B, there is potential 
liability to any attorney who advises 
a spouse/trustee to make distribu- 
tions to herself under such circum- 
stances. Because of the possibility 
that a proposed distribution will be 
found to be outside the boundaries 
of the standard used (or if the 
amount distributed is excessive), by 
recommending any distribution 
other than one clearly authorized he 
is essentially rolling the dice in the 
hope that no unborn or minor ben- 
eficiaries ultimately become entitled 
to part of the trust. Because of this 
potential liability, the interests of 
such possible beneficiaries should 
not be compromised. In drafting an 
opinion letter regarding any pro- 
posed distributions, the attorney’s 


only apparent option would be to 
advise the spouse that a hearing 
under F.S. §737.403(2) is an abso- 
lute necessity when option B is used. 


Taking Steps to 
Limit Liability 

Although it is not possible to com- 
pletely eliminate all of the trustee’s 
exposure to liability in connection 
with certain principal distributions, 
this does not mean that steps can- 
not be taken to reduce or possibly 
redirect this potential exposure. 
Consider, for example, the case of 
clearly unauthorized distributions 
such as a proposed distribution to 
enable the beneficiary to make gifts 
when the trust does not specifically 
authorize such distributions. In 
such a case have the recipients of 
the gifts specifically agree in the 
consent forms they execute consent- 
ing to the distribution that if a claim 
is ever asserted by someone who was 
either unborn or a minor child at the 
time of the distribution, that the 
recipients will contribute to and 
bear their proportionate share (pos- 


sibly out of their shares of the re- 
mainder of the trust) of the claim 
asserted by said individual up to the 
amount of the gifts they received. 
Since the recipients are benefitting 
from the proposed distribution, it is 
only fair that they should also bear 
the consequences of any claims that 
might result from said distributions. 


Possible Tax 
Consequences When an 
interested Person Is Trustee 
There will be many cases in which 
a husband will want to appoint his 
spouse as either the sole trustee or 
a co-trustee of his credit shelter 
trust or his irrevocable life insur- 
ance trust. In such a case, in addi- 
tion to paying his spouse the income, 
he might want to provide something 
similar to the following: “The trustee 
may also pay to my wife so much or 
all of the principal of the trust es- 
tate as the trustee, in her uncon- 
trolled and absolute discretion, may 
deem desirable, from time to time, 
for her health, support, education or 
maintenance.” 
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The reason for drafting the inva- 
sion provision as set forth above is 
an invasion provision that limits 
discretionary distributions to the 
health, support, education, or main- 
tenance of the beneficiary/trustee is 
specifically permitted by F.S. 
§737.402(4)(a). Therefore, such pow- 
ers can be exercised by the surviv- 
ing spouse (although as indicated 
previously the spouse still might 
need court approval under F-.S. 
§737.403(2)). 

With the above provision the sur- 
viving spouse/trustee is granted to- 
tal and absolute discretion over the 
amount that can be distributed for 
her health, support, education, or 
maintenance. Further, what might 
be even more troubling than the 
grant of absolute discretion is that 
the spouse as trustee is given the 
power to distribute not only what is 
necessary for these purposes, but 
also what she deems is desirable. 
The issue, therefore, is whether the 
language “in her uncontrolled and 
absolute discretion may deem desir- 
able,” when the surviving spouse is 
serving as a trustee, broadens her 
power to the point in which it is no 
longer an ascertainable standard for 
measuring her needs, thereby mak- 
ing it a general power of appoint- 
ment under §2041 and §2514. 

Sections 2041 and 2514 are con- 
cerned with the breadth of the 
trustee’s power. In this respect, 
Regulation 20.2041-1(c)(2) states: 
A power to consume, invade, or appro- 
priate income or corpus, or both, for the 
benefit of the decedent which is limited 
by an ascertainable standard relating to 
the health, education, support or main- 
tenance of the decedent is, by reason of 
section 2041(b) (1) (A), not a general 
power of appointment. A power is lim- 
ited by such a standard if the extent of 
the holder’s duty to exercise and not to 
exercise the power is reasonably mea- 
surable in terms of his needs for health, 


education, or support (or any combina- 
tion of them). 


The above regulation seeks to 
achieve two objectives. The first is 
to limit the permissible invasion 
standards to only those four specifi- 
cally mentioned in the regulation 
thereby excluding invasion stan- 
dards such as welfare, best inter- 
ests, benefit, happiness, etc. The 
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second objective, which is more 
subtle and, therefore, rather easy to 
overlook, is to limit distributions to 
only those that are “ascertainable” 
in relation to whatever standard is 
used. 

In order to be a power that is con- 
sidered ascertainable, the power 
holder’s duty to exercise must be 
“reasonably measurable in terms of 
the power holder’s needs.” What this 
regulation envisions is an invasion 
provision that has definite and cer- 
tain boundaries and limits. The 
spouse/trustee would then make an 
objective determination of her needs 
based on this invasion standard and 
distribute only the amount neces- 
sary to meet those needs consider- 
ing of course her station in life (but 
she would be restricted by the up- 
ward boundary of the standard 
used). As explained by the court in 
Estate of Carpenter v. U.S., 80-1 
USTC Par 13,339, when a distribu- 
tion is governed by an ascertainable 
standard, enjoyment of the trust 
property can be said to be controlled 
by extern] events rather than by 
the trustee. With such an 
ascertainable standard, “The 
trustee’s role is limited to the min- 
isterial task of discovering, as con- 
trasted with deciding whether to 
distribute or accumulate.”” 

Some commentators have indi- 
cated that the difference between 
simple and absolute discretion is 
one of degree, not of kind.'* There- 
fore, when absolute discretion is 
granted, they feel that courts might 
be less inclined to find an abuse of 
discretion.'* This possibility would 
seem to indicate that a trustee pos- 
sessing absolute discretion might 
have some additional leeway (i.e., 
luxuries as opposed to necessities) 
regarding the amount that can be 
distributed from which tax conse- 
quences could flow. Also, when the 
phrase “may deem desirable” is con- 
sidered, there should be very little 
doubt that what may be desirable 
for the spouse’s support is some- 
thing entirely different than what 
is actually necessary, particularly 
when the spouse is making that de- 
termination. The phrase “may deem 
desirable” is broader in scope and 


implies a degree of contentment for 
the spouse. It indicates somewhat 
an intention to permit the spouse/ 
trustee to create her own standard 
regarding the amount of the distri- 
bution rather than limit herself to 
the standard set forth in the inva- 
sion provision. If looked at from this 
standpoint, the above provision ap- 
pears to permit a totally subjective 
decision of what amount to distrib- 
ute based on the spouse’s thoughts, 
emotions, whims, and desires. Since 
the language of the above invasion 
provision is not certain and definite, 
arguably the trustee’s power is not 
“reasonably measurable in terms of 
the beneficiary/trustee needs” as 
required by this regulation. 

The above provision appears to be 
just the type of language that Regu- 
lation 20.2041-1(c)(2) is intended to 
deal with. Therefore, such language 
could support an IRS argument that 
the surviving spouse has some ad- 
ditional leeway over the amount of 
the distributions which means that 
the power is not “reasonably mea- 
surable” as required by Regulation 
20.2041-1(c)(2) and, therefore, tax- 
able. 

Because of the above possibility, 
many attorneys feel that the provid- 
ing of absolute discretion to a sur- 
viving spouse, particularly when 
combined with phases like “as the 
trustee deems desirable” or “as the 
trustee deems advisable” is a risky 
approach. Such provisions could 
have serious tax consequences, or at 
least result in a long and expensive 
federal estate tax audit. To avoid 
this risk, the following might be a 
preferable alternate provision: 

The trustee may also pay to my wife so 
much or all of the principal of the trust 
estate as is necessary, from time to time, 
for her health, support, and mainte- 
nance, in the manner of living to which 
she is accustomed to at the time of my 
death, taking into account my wife’s 


other income and other resources from 
all sources known to the trustee. 


The above provision should pro- 
vide a standard that is “reasonably 
measurable in terms of the benefi- 
ciaries needs.” However, since even 
this provision does not get around 
the hearing requirements of F.S. 
§737.403(2), the best approach 
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might be to combine the above in- 
vasion provision with a properly 
drafted five and five power. The 
spouse could use her five and five 
power in the vast majority of cases 
and only use the above invasion 
power when absolutely necessary. 


Conclusion 

Whenever an interested person is 
named as trustee of a client’s trust, 
there are certain additional issues 
that must be considered. Failure to 
properly address these issues could 
result in unanticipated problems in 
the administration of the trust. O 
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Trial Lawyers Forum 


Fraudulent Construction Liens: 
Willful Exaggeration or Good Faith Dispute? 


ile an action on behalf of 

your contractor client to 

foreclose a construction lien 

these days and there is a 
good chance that you will be con- 
fronted with an affirmative defense 
asserting that the lien is not en- 
forceable because it is fraudulent. 
Your opponent may even file a coun- 
terclaim seeking damages as a re- 
sult of your purportedly fraudulent 
lien. Having known your client for 
many years, you have come to learn 
that he is an honest contractor who 
has an excellent reputation, and 
you dismiss this threat as simply a 
boilerplate defense having no appli- 
cation to your foreclosure case. Be- 
sides, you search your memory 
banks and you recall something 
about good faith mistakes in the 
claim of lien being an exception to 
the fraudulent lien statute. You 
accordingly do not take the time to 
thoroughly review exactly how your 
client compiled the claim. What you 
may not realize is that your client 
may have compiled the lien in a 
manner that, under the prevailing 
case law, will be found fraudulent 
and unenforceable, and that your 
client may be liable for punitive 
damages in an amount equal to the 
difference between his claim and 
the amount actually determined to 
be owed. 

The purpose of this article is to 
explore the different scenarios when 
fraudulent lien claims commonly 
arise, and to review the case law 
that may control how that claim 
may be resolved. This article, which 
highlights the most significant and 
oft-cited cases, can then be used as 


by Matthew S. Nelles 


Nearly every 
fraudulent lien case 
involves a dispute 
as to the amount 
due; therefore, 
nearly every case 
will turn on whether 
the lienor acted in 
good faith. 


a starting point in researching and 
evaluating potential fraudulent lien 
cases. 


Background 

A contractor who complies with 
the provisions of the Florida Me- 
chanics Lien Law, F‘S. Ch. 713, has 
a lien on the improved real property 
for any money that is owed to him 
or her for labor, services, materials, 
or other items required by, or fur- 
nished in accordance with, the di- 
rect contract.' The “direct contract” 
is the agreement between the owner 
and any other person for improving 
real property.” Thus, as a starting 
point in evaluating the validity of a 
claim of lien, the claim must be for 
work or materials that the lienor 
supplied in accordance with a con- 
tract to which the owner was a 
party. 


34 THE FLORIDA BAR JOURNAL/MARCH 2001 


Section 713.13(2)(a) defines a 
fraudulent lien in three ways: 


Any lien asserted under this part in 
which the lienor has willfully exagger- 
ated the amount for which such lien is 
claimed or in which the lienor has will- 
fully included a claim for work not per- 
formed upon or materials not furnished 
for the property upon which he or she 
seeks to impress such lien or in which 
the lienor has compiled his or her claim 
with such willful and gross negligence 
as to amount to a willful exaggeration 
shall be deemed a fraudulent lien. 


Subsection (2)(b) states that ifthe 
lien is found fraudulent, then this 
provides the owner with a complete 
defense to any action to enforce the 
lien. That subsection was amended 
in 1990 to include a very significant 
clarification to the willful exaggera- 
tion standard, the good faith dis- 
pute exception, which is discussed 
in detail below. 

In addition to providing an affir- 
mative defense to lien foreclosure 
actions, fraudulent lien claims may, 
under §713.31(2)(c), be asserted as 
counterclaims, crossclaims, or inde- 
pendent actions by owners, contrac- 
tors, subcontractors, or sub-subcon- 
tractors who have suffered damages 
as a result of the filing of the 
fraudulent lien. Recoverable dam- 
ages include attorneys’ fees, the 
amount of any premium for a bond 
given to obtain the discharge of the 
lien, and punitive damages in an 
amount not exceeding the difference 
between the amount claimed by the 
lienor to be due and the amount 
actually due.’ 

Because most actions to foreclose 
construction liens include claims for 
breach of contract, when a jury trial 
is requested, both the judge and the 
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jury will be involved in resolving the 
case. The appropriate way to resolve 
these cases is for the jury to try the 
breach of contract claims and coun- 
terclaims, and for the trial court, 
based upon the evidence adduced at 
trial, to decide the lien foreclosure 
claims and fraudulent lien counter- 
claim issues.‘ 

The following sections describe 
the more common scenarios in which 
fraudulent lien cases are asserted. 


Asserting a Lien for Work 
Admittedly Not Performed 

When there is evidence that the 
claim of lien was compiled based on 
work that was admittedly not per- 
formed, the owner has a pretty good 
chance of establishing a fraudulent 
lien. Such was the case in Viyella 
Co. v. Gomes, 657 So. 2d 83 (Fla. 3d 
DCA 1995). In that case, the contrac- 
tor, who made certain improve- 
ments to residential property, filed 
a claim of lien for the remainder of 
the full contract price, $57,675, stat- 
ing that he had completely per- 
formed the contract. The contractor 
later filed a contractor’s final affi- 
davit asserting that the amount 
owed by the owners was $51,883, not 
$57,675 as he had stated in the 
claim of lien, and acknowledging 
that a substantial portion of the 
work had not been completed. The 
contractor further revealed at his 
deposition that the itemized cost of 
the work he did not perform, as 
specified in his contractor’s final af- 
fidavit, equaled approximately 
$27,740.5 

The Third DCA affirmed the sum- 
mary judgment entered for the own- 
ers on their fraudulent lien defense. 


The court relied upon the 
contractor’s own multiple inconsis- 
tencies, and particularly his admis- 
sion concerning the value of the 
work he had liened for that was 
never completed.® 

Viyella presents that rare case of 
self-incrimination that most defense 
lawyers can only hope to encounter. 
More common are the cases, de- 
scribed below, where the evidence of 
fraud is far less obvious. 


Asserting a Lien for 
Nonlienable items 

Another common scenario in 
which fraudulent liens are asserted 
is when a claim of lien includes 
amounts that are not within the 
purview of the lien law. In several 
such cases, courts have come to dif- 
ferent conclusions concerning the 
standard of review. 

For example, in Stevens v. Site 
Developers, 584 So. 2d 1064 (Fla. 5th 
DCA 1991), a contractor included in 
his claim of lien damages for breach 
of contract in the nature of lost prof- 
its and delay, which are nonlienable 
items under §713.05.’ The trial 
judge enforced the claim of lien, but 
deducted the value of these 
nonlienable amounts from the 
award. Significantly, the court did 
not find the lien to be fraudulent.® 

On appeal, the Fifth DCA rejected 
the owner’s argument that the lien 
was fraudulent simply because the 
owner had included amounts for 
nonlienable items. It held that the 
trial judge “still has discretion in 
determining the intent and good or 
bad faith of the lienor when he 
stated the amount of the lien 
claimed.”® 


In exercising its discretion, the 
court may consider as evidence of 
good faith that the lienor sought the 
advice of counsel before preparing 
and filing the claim of lien.'° This 
may have persuaded the court of the 
lienor’s good intentions in Stevens, 
but not so in another Fifth DCA 
case, Onionskin, Inc. v. DeCiccio, 
720 So. 2d 257 (Fla. 5th DCA 1998). 
The Onionskin court noted that the 
pivotal difference between that case 
and Stevens was that, in Stevens, the 
trial court found that the lien im- 
posed, while including nonlienable 
items, was nonetheless filed in good 
faith. The trial court in Onionskin, 
however, found that the items in- 
cluded in the claim of lien were not 
lienable by any stretch of the imagi- 
nation." 

The Third DCA, on the other 
hand, does not leave the lienor’s 
good or bad faith to the discretion of 
the trial judge. Rather, as long as 
there is competent substantial evi- 
dence that the claim of lien includes 
amounts for nonlienable items, the 
lien is fraudulent, apparently with- 
out regard to whether the trial court 
believes that the lienor acted in ig- 
norant good faith.'” 

The Third DCA’s objective stan- 
dard may be a preferable approach 
to resolving fraudulent lien cases 
when nonlienable items are claimed 
because it provides a benchmark 
against which other cases may be 
compared. Specifically, far less guid- 
ance is offered from cases in which 
the issue was left to the court’s sub- 
jective determination of whether the 
lienor was acting in good faith. How- 
ever, the standard of review pre- 
ferred by the Fifth DCA is probably 
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more consistent with the cases, dis- 
cussed below, which hold that good 
faith contract disputes are not 
within the ambit of the fraudulent 
lien statute. 


Asserting a Lien When 
Completion of Work 
Is Disputed 

If a lienor includes in the claim of 
lien amounts for work that he or she 
knows has not been performed, the 
lien is, by definition, a fraudulent 
lien.'® Oftentimes, however, there is 
a legitimate dispute concerning 
whether the lienor has completed 
the work for which the lien is being 
asserted. These cases frequently 
arise when the lienor is a design pro- 
fessional. 

In William Dorsky Assoc., Inc. v. 
Highlands County Title & Guaranty 
Land Co., 528 So. 2d 411 (Fla. 2d 
DCA 1988), the owner of a hotel con- 
tended that it had terminated the 
architect in the schematics stage of 
the project. The architect, on the 
other hand, argued that he had com- 
pleted his work through the design 
development stage, which is a later 
stage of the project, and that he was 
entitled to additional compensation 
under the contract. The trial court 
agreed with the owner, and found 
that the lien was fraudulent.“ 

The Second DCA reversed. Rely- 
ing heavily on the fact that the ar- 
chitect had sought the advice of 
counsel before filing his claim of 
lien, the court held that “[w]rongful 
acts committed by mistake in the 
good faith assertion of a supposed 
right will not support a punitive 
award.” 

In other words, the law does not 
punish a lienor for his good faith, 
albeit erroneous, belief that he had 
completed more work than was ul- 
timately proven. 

Scott v. Rolling Hills Place, Inc., 
688 So. 2d 937 (Fla. 5th DCA 1996), 
is a similar case. An architect re- 
fused to sign and seal the final con- 
struction plans because several in- 
voices had gone unpaid. The 
architect filed a claim of lien for the 
full contract price, and the owner 
asserted a fraudulent lien defense, 
contending that the architect had 


not completed the plans for which 
he had liened.*® 

The appellate court rejected the 
owner s defense, noting that the 
architect’s claim of lien indicated the 
amount he believed remained un- 
paid for the work performed. A dis- 
pute as to the amount of money 
owed, the court held, does not con- 
vert a good faith dispute into a 
fraudulent lien. ® 

William Dorsky and a prior Sec- 
ond DCA case, Vinci Development 
Co. v. Connell, 509 So. 2d 1128 (Fla. 
2d DCA 1987), discussed below, ap- 
pear to have been the impetus for 
the 1990 legislative amendment to 
the fraudulent lien statute, namely 
the good faith exception. Subsec- 
tion (2)(b) states that “a minor mis- 
take or error in a claim of lien, or a 
good faith dispute as to the amount 
due does not constitute a willful ex- 
aggeration that operates to defeat 
an otherwise valid lien.” 

It is important te recognize when 
the good faith exception should be 
applied in cases when completion of 
the work is an issue. In both Will- 
iam Dorsky and Rolling Hills, the 
architect believed, in good faith, that 
he had completed all of the work for 
which he had liened. The architect 
and owner were, therefore, engaged 
in a good faith dispute as to the 
completion of the work, and accord- 
ingly as to the amount due. There 
can be no fraudulent lien under 
these circumstances. 

But if a lienor acknowledges that 
he has not completed all of the work 
for which he has liened, then the lien 
is patently fraudulent: The lienor 
has _ willfully included a claim for 
work not performed." This is so even 
though the lienor, in good faith, be- 
lieves that he is still owed the full 
contract amount because, for ex- 
ample, his contract calls for a flat 
fee. Under these circumstances, the 
law requires that the lienor deduct 
from the claim of lien all amounts 
that represent the value of the un- 
performed work. 


Asserting a Lien Based 
on Disputed Method 
of Compensation 
In some cases, fraudulent lien 
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defenses have been asserted when 
the owner disputed the method em- 
ployed by the lienor to calculate the 
amount owed for the work per- 
formed. The lien will probably not 
be found fraudulent unless the 
lienor has included amounts for 
work not performed. 

For example, in Vinci Develop- 
ment Co. v. Connell, 509 So. 2d 1128 
(Fla. 2d DCA 1987), a contractor 
sought to recover the value of the 
work performed, a contractor’s fee, 
and moneys called for under a sav- 
ings or underbudget bonus provi- 
sion.'* The court reversed the find- 
ing of a fraudulent lien, holding 
that: 

[a] subsequent dispute between the par- 
ties as to the amount of compensation 
due according to the contract plan of 
compensation or even a dispute as to the 
method of compensation provided in the 


contract does not convert such a good faith 
dispute into a fraudulent lien... .!° 


The court concluded that the leg- 
islature never intended to make 
fraudulent a circumstance when, as 
in that case, a contractor never 
claims to perform more work than 
he has in fact performed, but rather 
disputes, in good faith, the owner’s 
method of compensating him for 
that work.” 

Indeed, under the 1990 amend- 
ment, a good faith dispute as to the 
method of compensation is, in actu- 
ality, nothing more than a_ good 
faith dispute as to the amount due, 
which is now an explicit exception 
to the fraudulent lien statute under 
§713.31(2)(b). 


Asserting a Lien for 
Amounts Not Authorized by 
Contract or Change Orders 
Several fraudulent lien cases have 
resulted from claims for allegedly 
unauthorized work. Courts have 
routinely found that claims for work 
outside the scope of the contract, or 
otherwise not authorized by the 
owner are fraudulent, although 
these circumstances may arguably 
fall under the good faith exception. 
In Hobbs Constr. & Development, 
Inc. v. Presbyterian Homes, 440 So. 
2d 673 (Fla. lst DCA 1983), a con- 
tractor agreed to build a health care 
facility under a cost-plus contract 
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with a guaranteed maximum price, 
and provisions for changes in work 
with prior written approval by 
change orders. The claim of lien con- 
tained amounts for delays, overhead 
expenses, overtime labor, and inter- 
est, none of which were addressed 
either by the contract or any change 
order. Most significantly, the con- 
tract expressly stated that the cost 
of any item not specifically and ex- 
pressly included therein, as well as 
costs in excess of the guaranteed 
maximum cost, would not be reim- 
bursed.”? 

The First DCA rejected the 
contractor’s argument that it should 
be entitled to the value of its labor, 
services, or materials under 
§713.08(1)(c) rather than be re- 
stricted to the contract price. By the 
plain language of the contract, the 
contractor knew that it would be 
paid a maximum price as affected 
by change orders. Accordingly, the 
court concluded that the lien was 
willfully exaggerated.” 

The Third DCA concurred with 
this reasoning, holding in Skidmore, 
Owings & Merrill v. Volpe Construc- 
tion Co., Inc., 511 So. 2d 642 (Fla. 
3d DCA 1987): “The inclusion of 
items not authorized by change or- 
ders or by contract renders the lien 
fraudulent and unenforceable.”” 

The same court later reaffirmed 
this rationale in Delta Painting, Inc. 
v. Baumann, 710 So. 2d 663 (Fla. 
3d DCA 1998), when the claim of 
lien exceeded the amount of the con- 
tract without any evidence of valid 
written change orders for same... .”4 

Judge Cope’s dissenting opinion 
in Delta Painting makes a very sig- 
nificant observation concerning the 
good faith exception: It has essen- 
tially eliminated good faith contract 
disputes from the fraudulent lien 
statute.” Specifically, Judge Cope 
suggests that the 1990 amendment 
was intended to codify the Second 
DCA holdings in Vinci Development 
and William Dorsky, both of which 
are discussed above. In the latter 
case, the court emphasized that 
fraudulent liens should be reserved 
for circumstances when the lienor 
has acted with a malicious motive 
or wrongful intention. Wrongful 


acts, the court stated, committed by 
mistake in the good faith assertion 
of a supposed right will not support 
a punitive award. Because the case 
under review was one involving a 
breach of contract issue, the court 
concluded that it would not support 
a punitive award under §713.31. 

The conclusion that the legisla- 
ture intended to eliminate good faith 
contract disputes from the fraudu- 
lent lien statute is probably accu- 
rate. Subsection (2)(a) states that a 
lien is fraudulent if the lienor will- 
fully exaggerates the amount. On 
the other hand, subsection (2)(b), 
which contains the amendment, 
states that a good faith dispute as 
to the amount due does not consti- 
tute a willful exaggeration. Nearly 
every fraudulent lien case involves 
a dispute as to the amount due; 
therefore, nearly every case will 
turn on whether the lienor acted in 
good faith. Thus, it is unlikely that 
any particular act, such as includ- 
ing amounts for nonlienable items 
or unauthorized work, will be a de 
facto fraudulent lien. This result is 
consistent with traditional notions 
of fraud, which incorporate a sci- 
enter requirement. 


Conclusion 

There are various scenarios under 
which fraudulent lien claims may 
arise, and it is, therefore, important 
for counsel to thoroughly evaluate 
whether, under the circumstances of 
a particular case, a client’s lien may 
be found fraudulent. Although the 
good faith exception will likely pro- 
tect well-intentioned lienors from 
the harsh penalties of the fraudu- 
lent lien statute, there are still some 
circumstances, such as including 
claims for nonlienable or unautho- 
rized items, under which courts are 
likely to find fraudulent, regardless 
of the lienor’s apparent good faith. O 
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Family Law 


Dividing Pension Property After Boyett 


Part Il 


by Jerry Reiss and David A. Thompson 


art I [February] examined 

the court’s use of a non- 

standard definition of 

benefit earnings in Boyett 
and why that creates a greater need 
for a valuation of benefits than ex- 
isted before the ruling. It also dem- 
onstrated why a coverture (or ser- 
vice) fraction may no longer be used 
to determine marital and nonmarital 
interests even if it is applied on the 
cutoff date. Part II looks at many 
little-known consequences and con- 
tradictions of the ruling. It also 
shows how other states dealt with 
the same issues raised by the court 
and came to an opposite conclusion. 


Retirement Benefits 

The employer creates inducement 
to retire with retirement benefits. 
As stated in part I, when the em- 
ployee reaches retirement age, he 
or she is working for a reduced rate 
of pay: The difference between what 
is received as W-2 pay and what 
could have been received as retired 
pay. The employer-created induce- 
ment to retire can be offset by an 
employer who wishes to keep key 
employees by simply providing 
them regular bonuses or a promo- 
tion. Otherwise, the inducement 
will cause most to retire and will 
allow the employer to replace them 
with younger, more energetic em- 
ployees who will work for less pay. 
When the spouse does not receive 
his or her share interest of the re- 
tirement pay from the employee 
when that person defers retirement, 
the forfeited retirement plan inter- 
est that results by not retiring is 
then used to subsidize the 


When the employee 
has control over 
when the other 

spouse receives the 

awarded property, 
that control can now 

only be checked 
with Koelsch relief. 


employee’s future wages. It also 
helps the employer maintain the 
employee at the reduced effective 
rate of pay. 

The spouse’s argument to pay- 
ment is even enhanced when the 
employee is eligible for normal re- 
tirement benefits and can continue 
to accrue additional service-related 
benefits as well as salary accrual 
increases.' When these conditions 
exist, as is typical with government 
plans, the relationship future in- 
creases have to the already earned 
benefit is identical to the issue next 
raised with the early retirement 
subsidized benefit. When the ben- 
efit is mature (meaning that it may 
be received immediately by retir- 
ing), and the employee continues to 
accrue more monthly benefits, the 
extra monthly benefits are designed 
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to see that the normal retirement 
benefit maintains its value. The 
employee could then receive a ben- 
efit today or seek a higher monthly 
benefit payable at a later date, but 
having the same value as the ben- 
efit that could be received now. 
When the court fails to provide 
Koelsch? relief, the court provides 
the employee with discretionary 
control that can be used to defeat 
its percentage award to the other 
spouse. 

In order to demonstrate this 
proposition, suppose that a male 
employee could receive a benefit of 
$2,000 per month if he separates 
from service immediately on his 
60th birthday. Accept the premise 
that the benefit has a present value 
on the cutoff date in the amount of 
$254,207. The husband continues to 
work five more years, and with ex- 
tra service accruals and salary in- 
creases, the benefit that is payable 
on his 65th birthday is $3,100 per 
month. Based upon the same as- 
sumptions used to determine the 
$254,207 amount, the present 
value of the higher benefit is 
$257,641, an improved value of 
about one percent. Yet the frozen 
value of the $2,000 benefit under 
Boyett shrinks to $164,004 if the 
husband retires at age 65. Accord- 
ingly, by waiting five years, the 
employee changed a 50 percent 
awarded interest of the marital 
property to a 32 percent share. 
Likewise, if the employee contin- 
ues to work to age 70, and retires 
with a $4,000 per month benefit, 
the 50 percent awarded interest 
shrinks further to 21 percent. 
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Early Retirement Subsidies 

Early retirement subsidies were 
defined in part I as benefits payable 
at an earlier than normal retire- 
ment date, and had a greater 
present value than the benefit at 
normal retirement. One of the prob- 
lems that some courts have in iden- 
tifying early retirement subsidy 
benefits as marital property is the 
failure to distinguish the early re- 
tirement subsidized benefit from 
other early retirement incentive 
benefits. 

An early retirement incentive is 
any benefit that creates an incen- 
tive for the employee to retire. Some 
incentives are earned while others 
are not. The early retirement sub- 
sidy is earned when certain age and 
service requirements have been met. 
Once earned, it cannot be eliminated 
by plan amendment. 26 U.S.C. 
§411(d)(6)(B)(i). The earned incen- 
tives can be divided as marital prop- 
erty even though their receipt re- 
quires the participant to retire. 
Other incentive benefits are earned 
only when the employee elects them 
and retires. If the employee fails to 
elect the incentive benefits during 
the narrow election period, the ben- 
efit disappears. In contrast, early re- 
tirement subsidized benefits are co- 
ordinated with other retirement 
benefits to offer a level floor monthly 
benefit amount at the same time 
that it keeps the value of the retire- 
ment benefit fairly constant follow- 
ing the date that the subsidy could 
be elected. 

The earned retirement benefit in- 
creases each year for higher salary 
and one more year of service. This 
higher benefit is offset by the loss of 
one year of subsidized benefit. To- 
gether, the two benefits equal or 
exceed the floor amount of monthly 
benefit and generally maintain their 
value throughout the period. There- 
fore, the employee receives substan- 
tially the same benefit value by an 
immediate retirement that will be 
received at a later retirement date 
with additional work effort. Both 
types of incentives can and do ap- 
pear in government as well as pri- 
vate plans. 

Example: An employee-wife is 


salaried and earns benefits under 
the GTE salaried pension plan. She 
is 55 years old with 26 years of ser- 
vice on the cutoff date. Her accrued 
benefit is $3,100 per month, begin- 
ning at age 65. But, as she satisfies 
the conditions for early retirement, 
and the conditions for a plan-spon- 
sored early retirement subsidy, she 
could retire immediately and begin 
receiving the $3,100 per month ben- 
efit. 

The present value of her benefit 
on the cutoff date is $502,795. The 
trial court does not provide Koelsch 
relief. The employee-wife works to 
age 65 and retires with $6,400 per 
month. The monthly benefit in- 
creased on account of additional ser- 
vice and salary increases. But the 
present value of the benefit, as mea- 
sured on the cutoff date, decreased 
to $492,791. The husband was 
awarded 50 percent of the earned 
benefit, which under Boyett was the 
frozen amount of $1,550 per month, 
10 years later. Regardless of when 
the husband elects to receive his 
share interest, under these facts he 
would suffer a substantial reduction 
in benefit because the subsidized 
benefit is only paid if the wife re- 
tires. Accordingly, he receives only 
$116,904 value of the $502,795 
present value marital benefit, or 23 
percent. 

Facts similar to these were uti- 
lized to make one of the six sepa- 
rate arguments to the Supreme 
Court supporting the DeLoach and 
Kirkland applications. Under the 
OUC plan in Boyett, Mr. Boyett was 
eligible to retire and receive an early 
retirement subsidized benefit. He 
satisfied the age and service require- 
ments necessary for its receipt. It 
was subsidized because an equiva- 


lent benefit amount, which is paid 
earlier than the normal retirement 
date, should be reduced by about 
seven percent for each year by which 
the actual retirement date precedes 
the normal retirement date, 
whereas, the OUC plan reduces that 
amount by one percent per year (it 
was two percent at the time of the 
appeal, but had been liberalized to 
one percent when the appellant’s 
brief was written for the Supreme 
Court). 

As a benefit that was almost fully 
subsidized, its value was substan- 
tially greater than the normal re- 
tirement benefit. Unlike the GTE 
example, there was no possibility 
that the husband could earn service 
increases in monthly amount be- 
cause he had passed the maximum 
number of years that the benefit for- 
mula would consider. Accordingly, 
the only way that the monthly 
amount of benefit increased would 
be if Mr. Boyett’s salary increased. 

In any year, there was a risk that 
by delaying retirement, Mr. Boyett 
would die and Mrs. Boyett would 
receive no retirement benefit. The 
plan does not pay survivor rights to 
former spouses. This risk increased 
as Mr. Boyett advanced in age. 
Therefore the husband placed a 
great risk on the shoulders of the 
wife and he controlled that risk. The 
benefit would not increase in value 
even with salary increases unless 
Mr. Boyett tracked future average 
increases exceeding six percent 
(seven percent minus one percent, 
plus the risk of mortality). It was 
likely that the benefit decreased in 
value as Mr. Boyett defers retire- 
ment, and unlikely that it increased. 

Mrs. Boyett argued that what the 
5th DCA ruled was unfair because, 
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by keeping her monthly amount fro- 
zen past the cutoff date, she was 
penalized by the fiction that Mr. 
Boyett separates from service on 
that date, when an actual separa- 
tion provided her a much more valu- 
able benefit than what the 5th DCA 
provided. She argued further that in 
the unlikely event that the share 
provided under DeLoach improved 
the benefit’s value, that she is never- 
theless entitled to share it on ac- 
count of the risk that she is forced 
to bear that she might receive noth- 
ing if he dies before he retires (cit- 
ing one of the main arguments of 
DeLoach). 


Boyett and COLAs 

The control that the employee is 
provided under Boyett is further en- 
hanced when the plan offers an au- 
tomatic cost of living adjustment 
following retirement, as can be 
found with most government plans, 
including the State of Florida retire- 
ment system. Under the example 
provided above, the mere delay of 
retirement by five years can trans- 
form a 50 percent award of marital 
property into an effective award of 
32 percent. If the benefit of the ex- 
ample provided above offers a three 
percent post-retirement COLA in- 
crease, the marital benefit that is 
lost is $2000 per month in the first 
year, $2,060 per month in the sec- 
ond year, increasing to $2,318.55 per 
month in the fifth year, and increas- 
ing by three percent every year 
thereafter. Every year following the 
fifth year, the marital benefit is 
15.927percent higher than the ben- 
efit that will be paid to the spouse 
under a QDRO-like order, even 
though the benefits that the em- 
ployee receives will include the three 
percent increase once the employee 
retires. The 50 percent share of 
marital benefit drops to an effective 
25 percent share after retirement is 
deferred for only five years. 


The Furia Concern 

The nonemployee wife argues In 
Furia v. Furia, 638 A.2d 548 (R.I. 
1994), that state law divided the 
Rhode Island state retirement plan 
unfairly, because an identical 


awarded percentage applied to an 
identical benefit paid by a private 
corporation results in a heftier por- 
tion. Does this raise a constitutional 
question on application of Boyett 
case law under the Equal Protection 
of Law Clause of the U.S. Constitu- 
tion? Without the Koelsch relief, the 
spouse of every single government 
worker receives a smaller portion of 
the same awarded percentage than 
would be provided had that identi- 
cal percentage been applied to an 
identical benefit, except paid by a 
private corporation. The Rhode Is- 
land Supreme Court ruled in Furia 
that it did not have to address this 
concern because the problem could 
be resolved with Koelsch relief. 

The court ruled in Boyett that a 
deferred benefit that increases in 
monthly amount over what could 
have been provided on the cutoff 
date results in a nonmarital contri- 
bution reflected in the marital pe- 
riod. But this simply is not true for 
a benefit that is provided automatic 
post-retirement COLA increases 
when the employee retires. Of 
course, the ruling does not dictate 
that these increases could not be 
paid as marital property if the em- 
ployee actually retires. That doesn’t 
answer the obvious question as to 
whether the post-retirement COLA 
portion of each year’s increase 
should be divided as marital prop- 
erty when the employee fails to re- 
tires. 

In the early eighties, many Boyett- 
like rulings failed to distinguish 
benefit increases that were the re- 
sult of cost of living (salary) in- 
creases from benefit increases that 
were the result of promotion.* That 
paved the way for 90’s appellate re- 
view of that precise distinction 
wherein many appellate courts later 
ruled that their state supreme court 
decisions were not meant to exclude 
benefit increases that resulted from 
(salaried) cost of living raises.‘ This 
will not be possible with Boyett be- 
cause the Supreme Court specifi- 
cally dealt with each by ruling 
against DeLoach v. Deloach, and 
Kirkland v. Kirkland, 618 So. 2d 295 
(Fla.lst DCA 1993). DeLoach only 
permits cost of living benefit in- 
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creases, whereas Kirkland expands 
them to deal with the increases that 
result from promotions. 


Argument Presented 
to Boyett Court 

The main issue before the Boyett 
court was whether precise retire- 
ment benefit earnings could be de- 
termined on the cutoff date when the 
benefit would be deferred until some 
later date. The Boyett court viewed 
only one component of the retire- 
ment benefit, the termination ben- 
efit, and ruled that it alone was an 
accurate measure of what was 
earned. This narrow view of retire- 
ment benefits has been popularized 
as the “bright line theory.” The op- 
posite theory, popularly known as 
the “marital foundation theory,” dis- 
putes that such earnings can be ac- 
curately measured, except when the 
employee retires. It contends that 
the reason that benefit earnings 
cannot be accurately measured be- 
fore retirement is because the ben- 
efits themselves are built on a foun- 
dation of efforts. Nothing validates 
the theory better than the following 
example which shows the typical 
way retirement benefits accrue: 

Example: A retirement plan pro- 
vides a retirement benefit of two 
percent of average salary, multi- 
plied by years of service. At the time 
of the divorce, the husband/em- 
ployee achieved an average salary 
of $3,000 per month, and worked 20 
years, all of which occurred during 
the marriage. The benefit that is 
divided as marital property under 
Boyett is $1,200/month, beginning 
20 years henceforth (20 x .02 x 
$3,000/mo). The employee works 
another 20 years and improves his 
average salary to $8,000/mo, and 
retires with $6,400/month (40 x .02 
x $8,000/month). 

Boyett concludes that the $5,200/ 
month ($6,400/month - $1,200/ 
month) increase was the result of 
post-marital effort. This is undeni- 
ably true! The more important ques- 
tion raised by the marital founda- 
tion theory is whether the employee 
could have achieved the same ben- 
efit amount during the 20-year post- 
marital period that followed, with 
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the same $8,000 average salary, but 
without the benefit of the 20-year 
foundation that the marriage laid. 
The answer to this question is un- 
deniably no! The 20-year period 
alone produces a $3,200 per month 
benefit and not a $5,200/month ben- 
efit (20 x .02 x $8,000). 

It was shown in part I of this ar- 
ticle that retirement benefits may 
consist of many different benefits: 
1) The termination benefit, which is 
a minimum amount that must be 
provided at termination, and which 
is the only benefit subject to vest- 
ing; 2) early retirement benefits; 3) 
normal retirement benefits; 4) early 
retirement subsidies; 5) post-retire- 
ment subsidized survivor benefits; 
6) post-retirement health benefits; 
and 7) every optional form of ben- 
efit offered by the plan. Every bene- 
fit except (1) and (7) have special 
requirements for their receipt, in- 
cluding that a combination of attain- 
ment of some age and substantial 
service be met. These requirements 
could often not be met without 
counting the marital years. Yet that 
is precisely what the “bright line 
theory” rejects. 

Many rulings that endorse the 
“bright line theory” reject the propo- 
sition that the endorsement neces- 
sarily means that benefit increases 
that result from cost of living sal- 
ary increases violate the cutoff rule.° 
The courts issuing these rulings be- 
lieve that the issue is whether such 
increases should be considered if 
they result from pay increases con- 
nected to promotions that were 
largely the result of post-marital 
effort. The marital foundation 
theory deals with that issue, as well, 
by theorizing that every pay in- 
crease is the result of the founda- 
tional years that preceded it.’ Even 
a change in career can be seen as 
resulting from the accumulation of 
knowledge and the benefit of mis- 
takes made in the earlier years. 


Conclusion 

Salary-linked retirement benefits 
are different than salary-linked ter- 
mination benefits in many ways. 
Retirement benefits can and often 
do include many different benefits 


earned in addition to the termina- 
tion benefit. Salary-linked retire- 
ment benefits replace a fixed per- 
centage of an employee’s wages. A 
termination benefit does not. The 
Boyett court only divided termina- 
tion benefits. 

The ruling has many conse- 
quences. This article addressed but 
a few. One of these consequences is 
that a service fraction no longer may 
be used to determine a marital por- 
tion of benefit. This can pose a spe- 
cial problem when the information 
necessary to determine exact ac- 
crued benefits is not available. Em- 
ployers often do not keep records 
that are more than 15 years old. 

When the employee has control 
over when the other spouse receives 
the awarded property, that control 
can now only be checked with 
Koelsch relief, which requires the 
employee to pay the benefit as if that 
person retired. Unless the trial court 
imposes this relief, the spouse of a 
government worker always will re- 
ceive a smaller portion of an identi- 
cal benefit with the same percent- 
age applied than the spouse who 
receives that interest from an 
ERISA plan. The controlling spouse 
is then permitted to profit by that 
control by shifting the court- 
awarded percentage of property to 
a much smaller percentage received, 
with the controlling spouse retain- 
ing the other spouse’s loss. The em- 
ployee also has control over whether 
the other spouse receives early re- 
tirement subsidized property. This 
is a problem that can be found in 
private as well as public plans. 

Boyett defined the nonemployee 
spouse’s property interest as a fixed 
monthly amount without specifying 
when that interest should be paid. 
This is not a property right accord- 
ing to the U.S. Supreme Court rul- 
ing of Flemming v. Nestor, 363 U.S. 
603 (1960), which held that if a por- 
tion of a benefit may be reduced or 
otherwise cancelled, that portion is 
not a property right. This standard 
was held to apply to retirement ben- 
efits in Hisquierto v. Hisquierto, 439 
U.S. 572 (1979), issued 19 years 
later. 

Contrasting, the employee has a 
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property right which can be asserted 
against the employer by simply re- 
tiring. If the spouse’s right to prop- 
erty is controlled by the employee, 
and can be reduced or cancelled by 
that control, then the spouse is not 
provided a property right by the 
court’s award. The only way that 
right can be preserved for the spouse 
is for the court to recognize and 
award Koelsch relief. 


1 See Part I of this article published in 
the February 2001 issue of the Bar Jour- 
nal for a discussion of the topic. 

2 Koelsch v. Koelsch, 713 P.2d 1234 
(Ariz. 1986). 

3 Berry v. Berry, 647 S.W.2d 945 (TX 
1983); and Koelsch v. Koelsch, 713 P.2d 
1234 (Ariz. 1986). 

* See Cooper v. Cooper, 808 P.2d 1235 
(Ariz.Ct.App. 1990), among other appel- 
late rulings in that state that came to 
the same conclusion, and Sutherland v. 
Cobern, 843 S.W.2d 127 (TX.Ct.App. 
1992) among other appellate rulings in 
that state that came to the same conclu- 
sion. 

§ Id. Also see Berry v. Berry, 647 
S.W.2d 945 (TX 1983); Koelsch v. 
Koelsch, 713 P.2d 1234 (Ariz. 1986); 
Gemma v Gemma, 778 Nev 429 (Nev. 
1989), which takes the intermediate po- 
sition that there are exceptional circum- 
stances when the marital foundation 
theory does not work and places the bur- 
den on the employee to offer proof when 
it does not. 

7 See Hunt v. Hunt, 909 P.2d 525 (Colo. 
1995); In re Marriage of Adams, 134 
Cal.Rptr. 298 (2dDist.Ct.App. 1976); 
Majauskas v. Majauskas, 463 N.E.2d 15 
(N.Y. 1984); Rothbart v. Rothbart, 677 
A.2d 151 (NH 1996); Jerry L.C. v. Lucille 
L.C., 448 A.2d 223 (Del. 1982); and Wis- 
niewski v. Wisniewski, 675 N.E.2d 1362 
(Ill. App. 4th. Dist 1997), among many 
other foreign appellate rulings. 
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Business Law 


Dot.com (Patent Pending): Patents 
Are Now Central to Business Strategy 


any companies are now 

rushing to the U.S. 

Patent Office to pro- 

cure patents on the 
companies’ main areas of business, 
especially companies that have soft- 
ware as their main product or that 
conduct business across the 
Internet. There are several reasons 
why there is a recent surge in com- 
panies filing for patents at the U.S. 
Patent Office. The most significant 
reason is that recent changes in 
case law have removed the prohibi- 
tion against business methods be- 
ing patented. Another major reason 
is the modern process of creating an 
enterprise and the corresponding 
demands on start-up companies to 
seek and obtain patents. A further 
reason is that many of the modern 
patents procured and patent-re- 
lated litigation conducted receive 
significant publicity in nonlegal 
realms and the more savvy 
businesspersons are aware of these 
activities. Accordingly, because of 
this increasing prominence of pat- 
ents in the business world, manag- 
ers must be aware of the potential 
issues of both their company’s own 
patent strategy and the probable 
strategy of the company’s major 
competitors with regard to patent 
procurement, licensing, and in- 
fringement. 


Reasons for the 
Patent Office Rush 

In the calendar year 1999, the 
U.S. Patent and Trademark Office 
granted a record 169,154 patents, 
which was an increase of 3.6 per- 
cent over the previous record year 


by Lance D. Reich 


Businesspersons 
must now be aware 
of the increasing 
importance of 
patents in what were 
previously 
considered non- 
patent business 
areas. 


of 1998.’ The rate of patenting by 
U.S. residents and corporations 
relative to the nation’s size and 
spending has been increasing for 
over 12 years.” This increase in 
patent applications filed and issued 
is due in large part to a significant 
increase in patent applications be- 
ing filed in the electronic and com- 
puter arts, and especially for inven- 
tions concerning the Internet. 

If nothing else grabs the atten- 
tion of the businessperson, solely 
the shear weight of the number of 
issuing patents should alert a 
businessperson that it is likely that 
someone has obtained a patent that 
directly affects the business area in 
which the businessperson practices. 
And logically, the most probable 
affected area from the surge of pat- 
ents will be in the software and 


42 THE FLORIDA BAR JOURNAL/MARCH 2001 


Internet arena. 

Many of the reasons for the surge 
of patents in the software and 
Internet area are straightforward. 
One major reason is that a recent 
change in U.S. case law has allowed 
the business methodology underly- 
ing the software’s function to be pat- 
ented.’ Another significant reason 
comes from the shifting economy 
and the increasing dominance of e- 
commerce and its associated soft- 
ware and Internet applications. 

However, other less obvious fac- 
tors are also motivating the in- 
creased patent filings. The venture 
capital arena is quite savvy to the 
importance of an intellectual prop- 
erty portfolio. Further, the increas- 
ing publicity of recent Internet and 
software patents and patent-related 
litigation has heightened aware- 
ness of the combative patent arena 
and has business management 
clamoring to obtain their patent 
swords and shields. 


Changes in 
Software Patent Law 

The U.S. Patent and Trademark 
Office and the federal courts were 
traditionally hostile to software be- 
ing patentable subject matter be- 
cause of the long-standing principle 
that software was simply an algo- 
rithmic mathematical expression.‘ 
Thus, as software is simply a glori- 
fied mathematical formula, the pro- 
hibition against patenting a math- 
ematical formula was used to reject 
patent applications on software. 
Moreover, the algorithm itself 
which the executing software fol- 
lows is a series of steps in a process 
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that often an individual can perform 
himself or herself without the use 
of a computer system. 

Many of the more recent financial 
software patents comprise algo- 
rithms executing steps for a specific 
“business method” which is a simple 
algorithm that can be practiced 
without the use of a computer sys- 
tem. There is another traditional 
prohibition at the U.S. Patent Of- 
fice against the patenting of busi- 
ness methods. When applications 
were previously filed claiming finan- 
cial software, the Patent Office re- 
jected the application not only for 
being a mathematical expression, 
but also for being a business method 
per 

Some in the software industry 
foresaw a sea change in the U.S. 
patent law that would lead to the 
patenting of software.® Even so, the 
main prohibitions against patenting 
software, especially financial soft- 
ware, were clearly removed by the 
U.S. Court of Appeals for the Fed- 
eral Circuit and its 1998 decision of 
State Street Bank & Trust Co., v. 
Signature Financial Group, Inc., 
149 F.3d 1368, 47 USPQ2d 1596 
(Fed. Cir. 1998). 

In State Street, Signature Finan- 
cial Group obtained a U.S. patent 
on a system for managing mutual 
funds whereby mutual funds pool 
their assets in an investment port- 
folio that is organized as a partner- 


ship. The system represented an 
advantage as it could better provide 
an economy of scale in administer- 
ing investments with the tax advan- 
tages of a partnership.’ Signature 
sued State Street Bank for infringe- 
ment of the patent and the federal 
district court held that the patent 
was invalid as it was directed to 
subject matter that was not 
protectable because the patent was 
comprised of a mathematical algo- 
rithm and a business method.* The 
federal circuit reversed the district 
court and held that the patent was 
valid, and that it contained patent- 
able subject matter. 

The federal circuit held that in- 
stead of being a mathematical algo- 
rithm, the patent was instead claim- 
ing a system (or machine) which is 
programmed with the software to 
thus produce a tangible and concrete 
result. In regard to the patent claim- 
ing a business method, the federal 
circuit noted that while business 
methods were generally unpatent- 
able, they were not “inherently un- 
patentable” subject matter but 
rather are subject to other grounds 
of patentability such as novelty.° In 
sum, the federal circuit in State 
Street permitted the patenting of 
software as a system and the busi- 
ness method utilized by the system. 

In the later case of AT&T Corp., 
v. Excel Communications, Inc., 172 
F.3d 1352 (Fed. Cir. 1999), the fed- 


eral circuit held that the solely 
mathematical steps which software 
performs can constitute patentable 
subject matter. The federal circuit 
again restated that the focus of the 
inquiry is upon the patentability of 
the outcome from the steps from the 
software’s process, and not upon the 
nature of the individual steps them- 
selves. The court put forth the rule 
that the proscription against the 
patenting of a mathematical algo- 
rithm “is narrowly limited to math- 
ematical algorithms in the ab- 
stract.”° 

One important aspect of AT&T is 
that the claims in issue involved the 
steps of a method as opposed to the 
claim for a system which was 
present in State Street.’ Thus, un- 
der AT&T, a claimed method is not 
necessarily limited to the system 
performing the steps of the disclosed 
method as the software executes, 
but could conceivably encompass 
persons performing the same or 
equivalent steps of the method. 

In summary, when one takes the 
holdings of the federal circuit in 
State Street and AT&T together, one 
can conclude that software can be 
patented even though it: 1) may be 
drawn to solely a mathematical al- 
gorithm; 2) may be drawn to solely 
a business method; and 3) may only 
embrace the steps of a mathemati- 
cal algorithm or a business method. 
These decisions have subsequently 
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caused many companies to file 
patent applications not only for soft- 
ware products, but also for the busi- 
ness method of the software itself. 
And in the e-commerce and Internet 
arena, many companies are cur- 
rently filing patents on their method 
of doing business across the Internet 
in an attempt to completely secure 
their business position on the 
Internet. 


Validity of Patents and 
Interaction with Other Forms 
of Intellectual Property 
Another legal reason supporting 
the increasing investment by com- 
panies in procuring patents is that 
district courts and the federal cir- 
cuit are increasingly holding pat- 
ents valid not only in the software 
and Internet applications but in all 
areas of technology, and also allow- 
ing patents to coexist with other 
forms of intellectual property. One 
major purpose of the creation of the 
federal circuit was to make the com- 
mon law of patents more uniform 
than the then fragmented jurisdic- 
tional case law which existed in the 
various federal judicial circuits. Be- 
fore the existence of the federal cir- 
cuit, some jurisdictions were noto- 
rious for holding patents invalid or 
in conflict with other forms of intel- 
lectual property protection, but the 
federal circuit has since reversed 
that trend. The case law of the fed- 
eral circuit has continually favored 
the validity of patents and yielded 
an expansive view of both patent- 
able subject matter and avenues of 
intellectual property protection. 
One example of the favoritism of 
patent validity and interaction is 
the federal circuit’s holding in Pio- 
neer Hi-Bred International, Inc., v. 
J.E.M. AG Supply, Inc., et al., 53 
USPQ2d 1440 (Fed. Cir. 2000). In 
Pioneer Hi-Bred, the federal circuit 
affirmed a lower court’s ruling that 
utility patent protection can coexist 
for seed-grown plants that have 
other avenues of intellectual prop- 
erty protection available. While the 
federal circuit could have found that 
the protection provided by the util- 
ity patent conflicted with the other 
avenues available for protecting the 


plant, such as a “plant patent” or 
protection under the Plant Variety 
Protection Act, the court did not do 
so and affirmed the validity of util- 
ity patents for seeds and seed-grown 
plants.” 

Another example of the patent 
validity (and more so enforceability) 
favoritism is Midwest Industries v. 
Karavan Trailers, 175 F.3d 1356 
(Fed. Cir. 1999) (en banc). In that 
case, Midwest sued Karavan for 
patent infringement of a curved 
winch and also alleged trade dress 
infringement of the winch. The dis- 
trict court held that Midwest was 
not entitled to trade dress protection 
for the patented winch because al- 
lowing trade dress protection would 
improperly expand the patent mo- 
nopoly on the winch. The federal cir- 
cuit reversed the district court and 
held, en banc, that “the availability 
of trade dress protection does not 
depend on whether a patent has 
been obtained for the product of fea- 
ture in question.”’* Thus, one could 
obtain and enforce a patent for a 
product in conjunction with trade 
dress protection provided that the 
particular trade dress is not dictated 
by functionality. Midwest Industries 
and Pioneer Hi-Bred clearly evi- 
dence the trend to favor validity of 
a patent accompanying other forms 
of intellectual property even when 
there is a statutory or common law 
conflict. 

The significance of the increased 
likelihood that a patent will be held 
valid in court has two major conse- 
quences that a company should be 
aware of: 1) it is more likely that a 
patent will be held valid in litiga- 
tion, and this disfavors declaratory 
judgment actions and counterclaims 
of invalidity, i.e., offensive actions 
against a patent; and 2) it favors 
“trail-blazing” in the filing of patent 
applications at the U.S. Patent Of- 
fice that may be perceived as on the 
current fringe of perceived patent- 
able subject matter. Moreover, the 
desire to patent should not supplant 
the other intellectual property protec- 
tion avenues for fear of conflict. Busi- 
nesses considering building an intel- 
lectual property portfolio with patents 
can thus feel more confident that the 
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patents are firmer assets which are 
worth the expense of procurement. 


The Increasing Pool 
of Venture Capital 

A very popular business model 
today is the software or Internet 
start-up company that receives sev- 
eral rounds of venture capital fund- 
ing with the ultimate goal of launch- 
ing an initial public offering (IPO) 
of stock. Even in the early 1990s, 
many start-up companies formed 
around a core of patented technol- 
ogy.'* Consequently, with the very 
large pool of venture capitalists 
seeking start-up companies in which 
to invest, the start-up company is 
turning to patents to give them an 
edge in attracting the capital. 

In formation, a typical start-up 
company formulates a business plan 
explaining its business model and 
intended operations. Venture capi- 
talists then examine the business 
plan and determine if they feel the 
start-up company will be a viable 
company for capital investment. 
While this typical method of fund- 
ing a start-up company has existed 
for some time, the recent trend has 
been for the venture capitalists to 
favor start-up companies that enun- 
ciate plans to secure their business 
position through the patenting of 
the start-up company’s main tech- 
nology. 

Furthermore, the modern venture 
capitalist is becoming quite aware 
of the recent changes in patent law 
and the high profile patents and liti- 
gation. The venture capitalists not 
only examine the start-up company 
to determine what intellectual prop- 
erty assets, such as patents, that the 
company has or is pursuing, but also 
examine the business of the start- 
up company to determine how 
protectable the core technologies of 
the company are with patents and 
other intellectual property protec- 
tion. It has even reached the point 
that many venture capitalists sim- 
ply do not even consider investing 
in start-up companies that do not 
have a patent application on file at 
the Patent Office. In response, many 
businesspersons forming the start- 
up companies now immediately pur- 
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sue patent protection at the begin- 
ning of formation of the start-up 
company. 

The importance of the start-up 
company’s intellectual property 
portfolio continues beyond forma- 
tion and plays a central role in the 
IPO process. The underwriters of 
the IPO often fully examine the in- 
tellectual property procurement 
undertaken by the company, even to 
the extent of sending their own at- 
torneys into the Patent Office to ex- 
amine issued and pending patent 
applications, in order to evaluate a 
reasonable price for the stock. 
Therefore, a significant and secure 
intellectual property portfolio can 
initially attract an IPO underwriter 
and bolster the ultimate price of the 
initial stock. 

A businessperson considering a 
start-up company should accord- 
ingly be aware of the importance of 
intellectual property protection in 
the creation and operation of a com- 
pany. Unfortunately, by the time 
one might realize that intellectual 
property protection is important for 
the company, it is often too late to 
effectively establish a secure port- 
folio (as is discussed below). The 
expansion of patentable subject 
matter to include software and busi- 
ness methods only solidifies the fact 
that a modern business plan neces- 
sarily must include an intellectual 
property protection strategy. 


High Profile Patents 
and Litigation 

There have been very high-profile 
patents issued to companies and 
infringement suits conducted that 
have alerted businesspersons to the 
increasing popularity of obtaining 
patents and using the patent 
against one’s competition. An excel- 
lent example of such a high-profile 
company is Amazon.com which is 
both diligent in securing new pat- 
ents concerning Internet applica- 
tions and suing its competition to 
assure market dominance. 

Amazon.com has patented its 
“one-click” technology, which allows 
on-line customers to purchase an 
item with just one click of the 
mouse’s button.'> More recently, 


Amazon.com has received a patent 
on its “affiliates” program. In the 
affiliate program, a first website dis- 
plays a link to another seller’s 
website, and then the first website 
operator receives a percentage of 
sales generated on the seller’s 
website for all sales transactions 
that occur though referrals from the 
first website.’ Because the “affili- 
ates” patent is very broad and 
Amazon.com has a history of enforc- 
ing its patents, the Internet indus- 
try is closely watching Amazon’s 
activities in regard to the “affiliates” 
patent. 

Amazon.com has also conducted 
very high profile patent litigation 
against its competitors. Amazon.com 
sued BarnesandNoble.com for in- 
fringement of Amazon’s “one-click” 
patent and was successful in enjoin- 
ing BarnesandNoble.com from using 
the technology on its sales website.” 
Although, the lawsuit may have 
been instigated for revenge as 
Barnesandnoble.com launched its 
site on the very eve of the 
Amazon.com, Inc., initial public of- 
fering and at the same time sued 
Amazon.com over Amazon.com’s 
claim that it was the world’s largest 
bookstore.'® Even so, with the issu- 
ance of the new “affiliates” patent to 
Amazon.com, BarnesandNoble.com 
is once again threatened as it has 
280,000 affiliate members.'* Thus, 


due to its active patent procurement, 
if Amazon.com so chooses, it could 
again sue BarnesandNoble.com in a 
new and separate suit for patent in- 
fringement and selectively pressure 
one of its main competitors. 

The legal actions of Amazon.com 
have been mirrored by other well 
known companies. Priceline.com 
obtained a patent for its on-line “re- 
verse auction” patent, and has since 
sued Microsoft for its reverse auc- 
tion on Microsoft’s Expedia site.”° In 
fact, Priceline.com and its related 
company, the Walker Digital Corpo- 
ration, are very active in seeking 
patents for Internet-related busi- 
ness methods. 

There are myriad high-profile pat- 
ents and patent litigation that re- 
ceive press coverage in the business 
and trade journals. Consequently, 
many businesses are now in a hurry 
to catch up in what they believe to 
be a patent race. Given the procliv- 
ity of those with broad patents on 
software and business methods to 
actually sue for infringement of 
those patents, the fears and con- 
cerns of the general business public 
may well be legitimate. 

No industry can afford to ignore 
the rise and prominence of patents 
and intellectual property in modern 
business. Even the pundits of soft- 
ware and other patents freely admit 
that businesspersons must become 
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aware of what patents are and how 
they are used.”’ A _ Price- 
WaterhouseCoopers survey of 
prominent intellectual property le- 
gal practitioners reveals that 90 
percent of those practitioners be- 
lieve there will be more intellectual 
property related litigation in the 
next few years, and 58 percent be- 
lieve that there will be “much more” 
litigation.*” Today, even academi- 
cians are pressured to invent so that 
universities can file and obtain pat- 
ents in order to maintain the flow 
of hundreds of millions of dollars in 
royalties.2> Amid all this competi- 
tion, a company should evaluate its 
intellectual property portfolio and 
discern if the portfolio is in accord 
with its current business goals. 


General Considerations 
While many companies have be- 
come aware of the need for exploit- 
ing patents in their own business 
activities, they are uncertain as to 
what areas of their endeavors they 
can patent and how they can go 
about making that determination. 
For some companies that manufac- 
ture a product or otherwise operate 
in an industry where patents have 
traditionally been obtained, the 
patent strategy basically concerns 
enhancing the mechanism by which 
it already procures patents. For 
companies that are in nontradi- 
tional patent industries or com- 
pletely new areas of technology, the 
development of an adequate patent 
strategy is not as straightforward. 
There are, however, several begin- 
ning points for the nontraditional 
patent companies to evaluate and con- 
struct an effective patent strategy. 
The first consideration for patent- 
ing is the main business method of 
the company. The company must 
determine in essence what method 
it practices in its main enterprise. 
Once that method is determined, the 
novelty of the method must be evalu- 
ated, i.e., is there anything about the 
method that is unique to that com- 
pany. If there is not a central busi- 
ness method that is readily novel, 
the company should determine if the 
central business method is likely to 
be improved upon and if the fore- 


casted improvements might war- 
rant patenting. Given the state of 
the case law in the U.S. as discussed 
above, the company should not con- 
cern itself with the patentability of 
the subject matter of the method as 
that determination could best be 
performed by a registered patent 
attorney or agent. 

If the main business method does 
not apparently produce any patent- 
able goods or methods, another 
ground of inquiry for the company’s 
patent strategy is to examine ancil- 
lary goods and services and associ- 
ated methods which are conducted 
within the company’s structure for 
patentability. The company may 
produce a lesser good which is not 
its main product, provide a service 
tangential to its main business, or 
utilize certain processes that im- 
prove or simplify the manufacture 
of goods or delivery of services. 
These ancillary goods and services 
may be patentable and could be en- 
ticing for competitor companies to 
license and thus generate revenue. 

Furthermore, there are often an- 
cillary products and methods that 
have been improved upon at the 
manufacturing or performance level 
(i.e., the floor of the shop) which may 
be protectable by patent, but the 
management is unaware of such 
improvements and does not have a 
vehicle in place to have employees 
inform the management of the im- 
provements. Consequently, the em- 
ployees of a company who work the 
closest with the ancillary goods or 
services would be the best source to 
consult for determining where any 
novelty in these ancillary goods or 
services may lie. The company may 
also wish to consider an incentive 
program to reward its employees for 
an idea they bring forth that leads 
to protectable intellectual property 
for the company, be it patents or 
other protection. 

In conjunction with a patent 
evaluation, companies should also 
consider other intellectual property 
protection vehicles such as product 
and service names that can be pro- 
tected through trademark, treating 
internal processes as trade secrets, 
and both the licensing and taking 
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licenses of technology. Much of the 
information gathered within the 
company relative to patents can il- 
lustrate other protectable intellec- 
tual properties. 


Employment Agreements 

A company considering patents 
should ensure that the employees of 
the company and any independent 
contractors it uses have signed 
agreements under which the em- 
ployee or independent contractor 
assigns their inventions and other 
produced intellectual property to the 
company. Without a valid written 
agreement, the title and rights in 
the intellectual property can be 
clouded and, even worse, can remain 
with an independent contractor to 
leave the company without any own- 
ership interests. Thus, a central part 
to building and maintaining an in- 
tellectual property portfolio is imple- 
menting or improving upon employ- 
ment agreements and independent 
contractor agreements regularly uti- 
lized by the company. 


What are Your 
Competitors Doing? 

An excellent barometer for the 
evaluation of the benefits of patents 
in a specific business industry is to 
search the patent records for patents 
issued to competitors. Such a search 
can be easily conducted over the 
Internet at the U.S. Patent Office 
website (www.uspto.gov) or at the 
IBM patent site 
(www.patents.ibm.com) to reveal 
what issued patents are owned by 
one’s competitors and in what spe- 
cific technology areas those patents 
are. Ifa more comprehensive search 
is required, a professional search 
can be conducted at the U.S. and 
other patent offices to locate U.S. 
and foreign patents owned by a com- 
petitor. 

From the patent search, a com- 
pany can discern what its competi- 
tors are doing in regard to the fre- 
quency of filings and technical areas 
of patents, and then derive its own 
patent strategy. Thus, if a competi- 
tor has many patents in a company’s 
technical area, that company is well 
advised to either obtain patents that 
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can be used for defensive purposes 
(e.g., an infringement counterthreat), 
change the process or products that 
might be infringing, or actively seek 
a license from the competitor. More- 
over, if a company determines that 
there are no competitors with pat- 
ents in the company’s technical area 
and there are few patents generally 
in that technical area, the company 
should consider an active patent 
prosecution strategy in that area. 
Therefore, a search of competitors’ 
patents is an excellent place to be- 
gin the formulation of the direction 
of a company’s patent strategy. 


Beware of 
Your Own Activities! 

A company (and all inventors) 
must note that under U.S. and for- 
eign laws, several activities in re- 
gard to the subject matter of an in- 
vention can bar the filing of a patent 
application for that invention. In the 
U.S., activities such as publicly dis- 
closing or selling an invention more 
that one year prior to filing an ap- 
plication for patent on the invention 
can bar patent protection.** Further, 
if it is desired to file the patent in 
foreign countries, some countries 
have very strict laws that hold any 
pre-patent filing sale or public dis- 
closure of the invention can bar a 
patent. 

An advisable first step in begin- 
ning to actively manage an intellec- 
tual property portfolio, much less 
beginning an invention evaluation 
process, is, therefore, to make sure 
that appropriate confidentiality 
about the products and services is 
maintained and sales of the poten- 
tially inventive goods and services 
are monitored. Further, as many 
types of activities of the company 
have adverse effects on the various 
forms of intellectual property pro- 
tection, the company should there- 
fore have the individuals in charge 
of the intellectual property strategy 
become familiar with the harmful 
activities that have adverse conse- 
quences to the company’s intellec- 
tual property. 


Conclusion 
The great intellectual property 


land rush is on. Patents for what 
was considered traditionally 
nonpatentable subject matter are 
being filed and allowed at the U.S. 
Patent Office. The increasing pat- 
ents in diverse technical arts are 
actively changing the way busi- 
nesses begin and conduct business. 
Businesspersons must now be aware 
of the increasing importance of pat- 
ents in what were previously consid- 
ered non-patent business areas and 
possess the knowledge to formulate 
appropriate intellectual property 
policies. While the patent rush is 
particularly acute for software and 
Internet companies, virtually any 
company producing a good or per- 
forming a service has the capability 
to foster and enjoy the benefits of 
having a comprehensive intellectual 
property portfolio. 4 
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BNA Books 

The seventh edition of the stan- 
dard reference on practicing before 
the National Labor Relations Board 
(BLRB) is now available. How to 
Take a Case Before the NLRB gives 
attorneys complete reference to cur- 
rent requirements for conducting 
elections, handling claims of unfair 
labor practices, seeking fee reim- 
bursement, acquiring NLRB 
records, and meeting other require- 
ments under the National Labor 
Relations Act. 

The new edition also includes up- 
to-date descriptions of NLRB’s 
structure, jurisdiction, and chang- 
ing role among federal agencies; 
text and analysis of the revised R 
Case Manual; the new FOIA 
manual; and changes to the Board’s 
Rules and Regulations, Statements 
of Procedure, and relevant case law. 

Members of the ABA Section of 
Labor and Employment Law 
authored the text, the first incar- 
nation of which was published in 
1949. In addition to the hardcover 
reference book, the text of NLRB 
regulatory documents, memoranda, 
and other items are included in CD 
form for convenient reference and 
use. 

How to Take a Case Before the 
NLRB (1,358 pages plus CD) is 
available from BNA Books for $385 
plus tax. 


Key information on 141 national 
and international unions is avail- 
able in the 2000 edition of the Di- 
rectory of U.S. Labor Organizations 
from BNA Books. 

This latest edition provides an 
index to private- and public-sector 
unions and union leaders, includ- 
ing important contact information, 
as well as union publications and 
convention years; charts showing 
union membership by state, union 
rankings by size, and union mem- 


Books 


ber rights/officer responsibilities; 
tables of union acronyms; and mem- 
bership earnings figures. 

The Directory (285 pages) is $90 
plus tax, shipping, and handling 
from BNA Books. 


Sixteen new issues and three new 
cases are addressed for the first 
time in the 2000 supplement to Cov- 
enants Not to Compete: A State-by- 
State Survey, which brings the re- 
source up to date on the statutory 
and common law developments 
through 1999. 

Legal issues addressed for the 
first time include attorney-client 
privilege, continuity of enterprise 
doctrine, context characterization, 
employee choice doctrine, employ- 
ment discrimination, implied 
terms, invention-assignment agree- 
ments, judicial notice, malpractice 
in failure to file appellate brief, re- 
straints on alienation, stay of pro- 
ceedings, stipulations, and subject 
matter jurisdiction. 

The 2,266-page supplement is or- 
ganized by state and includes a 
softcover index volume for easy ref- 
erence. It is published in conjunc- 
tion with the ABA Section of Labor 
and Employment Law, Employ- 
ment Rights and Responsibilities 
Committee. The supplement can be 
purchased for $245 plus tax, ship- 
ping, and handling, or with the 
main volume for $410 plus tax, 
shipping, and handling. 


The 2000 Cumulative Supple- 
ment to Biotechnology and the Fed- 
eral Circuit updates the treatise’s 
analysis of patent issues in recom- 
binant technology, plant and ani- 
mal breeding, and pharmaceutical 
inventions, and is available from 
BNA Books. New developments ad- 
dressed include recent Supreme 
Court and federal circuit decisions, 
and major changes to 35 U.S.C. 
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Washington, D.C., attorney Ken- 
neth J. Burchfiel authored the 
supplement, along with fellow D.C. 
lawyers Dale H. Hoscheit and Lisa 
M. Hemmendinger. The supple- 
ment may be purchased alone for 
for $125 plus tax, shipping, and 
handling, or with the main volume 
for $215 plus tax, shipping, and 
handling. 

All four aforementioned books 
can be purchased by calling 800/ 
960-1220 or via e-mail to 
books@bna.com. A 15 percent dis- 
count is available when ordering 
from www.bnabooks.com. 


Foster Care System 

The history, politics, and drama 
of the New York City foster care sys- 
tem are chronicled in the 512 pages 
of The Lost Children of Wilder: The 
Epic Struggle to Change Foster 
Care, a nonfiction narrative by New 
York Times reporter Nina 
Bernstein. 

The story focuses on a 1973 class 
action suit that came to be known 
as Wilder, which challenged the 
operation of New York City’s foster- 
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care system. Shirley Wilder, the 
named plaintiff, was an abused 13- 
year-old runaway who fell victim to 
discrimination. The system at the 
time was run by predominately Jew- 
ish and Catholic agencies, which 
were permitted by law to give pref- 


erence to children of their own reli- 
gious and ethnic backgrounds, and 
black children, like Wilder, were of- 
ten relegated to dangerous shelter 
and harsh reformatories. 

In 1974, Wilder gave birth to a son 
and placed him in foster care. 


Bernstein’s narrative follows the 
stories of both Shirley and her son, 
as well as the legal conflict being 
waged in the court and at city hall. 
The Lost Children of Wilder is 
available from Pantheon Books for 
$27.50 at www.randomhouse.com. 


THE MEMBER BENEFITS 


The Member Benefits Program operates to assist members in both 
their professional and private lives via specialized group programs. 
The Member Benefits Committee seeks programs designed to offer 
products/services of a significant or unique benefit to lawyers or, prod- 
ucts/services available only to members of recognized groups. For in- 
formation on specific programs, please contact the providers listed be- 
low. Overall questions or concerns should be directed to The Florida 


Bar, (850) 561-5622. 


INSURANCE 


¢ Individual & Group Insurance 


e Automobile Insurance 
e Court and Surety Bonds 


¢ Professional Liability Insurance 


COMMERCIAL VENDORS 


¢ Business Information Reports 


Car Rental 


Computerized Legal Research 


Credit Card Program 
(Money Markets & CDs also) 


Express Shipping 


Eyewear & Contacts 

Law Book Discounts 
Magazine Subscriptions 
Office Products & Supplies 


Retail 


Telecommunications 


Theme Park Clubs 


Business Planning Concepts 
Geico 

JurisCo 

FLMIC 


Dun & Bradstreet 


Alamo (#93718) 
Avis (#A421600) 
Hertz (#152030) 
National (#5650262) 


“Lexis-Nexis Advantage” 


MBNA 

Airborne Express (N82-YFLA) 
UPS (P350493) 

Lens Express (FLBAR) 

Lexis Law Publishing 
Subscription Services 


Pennywise Office Products 
Men's Wearhouse 


MCI WorldCom 


Anheuser-Busch 
Universal Studios Florida 
Walt Disney 

Water Mania 


800/282-8626 
800/368-2734 
800/274-2663 
800/633-6458 


800/879-1362 


800/354-2322 
800/331-1212 
800/654-2200 
800/227-7368 


800/356-6548 


800/523-7666 


888/758-8955 
800/325-7000 
800/666-5367 


800/562-1215 
800/289-6247 


800/942-3311 
In-store discounts 


with proof of Florida Bar membership 


(Business) 800/539-2000 
(Residential) 800/666-8703 


Send requests to The Florida Bar 
Send requests to The Florida Bar 
Send requests to The Florida Bar 
Send requests to The Florida Bar 
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Leisure 


“Let’s Play Hooky” 


Magnolia S/nn 


BED & BREAKFAST 


Agr and, estate 1926, 
ful downtown Mount 


We cater to couples that need a 
“Brief Break’ ~ Do you know any?? 


Toll Free: (800) 776-2112 
Website: http://Magnolialnn.net 
E-mail: Info@Magnolialnn.net 


Magnolia Onn 
347 E. Third Ave. 
Mount Dora, Florida 32757 


“Only come to CMagnolia San with 


someone you want to like you a lot!” 


Want to ? 


Get 


expkereSC.com 


Youn Gateway Jo Exploring South Canolina 


Planning your vacation? 
Choose South Carolina for golf, beaches, 
shopping, mountains and much more. 


Let ExploreSC.com be your tour guide. 


www.ExploreSC.com 
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Hilton Head Oceanfront 
Rentals Co. You play. 
We'll do all the wo 

Hilton Head Oceanfront Rentals wants your 

vacation to be relaxing and rewarding. That's 

why we offer complete vacation planning. You 


tell us your needs and we'll take care of all - 
th including rfare and car rent 


RES 


HILTON HEAD 
O) 
COMPANY 
P.O. Box 6151 * Hilton Head, SC 29938 
Call For Information 


1-800-845-6132 


http://www.oceanfrontrentals.com 


kiawahrentals.com 


888-THE BEACH (888-843-2322) toll 


eyes, 


have it. 
fripp means 
family fun! 


Fripp Island is the perfect vacation spot 
for families. After all, it offers plenty of 
fun for everyone, including swimming, 
canoeing, golfing (with or without the 
kids) and extra-special activities at Camp 
Fripp. If you’re searching for a great family 
getaway, set your sights on Fripp! 


Call 1-800-845-4100 
today to plan your 
family vacation! 


Fripp Island Resort 


soutTtH CAROLINA 


www. frippistandresort.com 


Sullivan’s Island, Isle of Palms & Wild Dunes | 
G@unesproperties.com 
complete 
4 
4 
iawah by Owner. 
q 


Travel “© Leisure 


AT RULY 
LFGENDARY RESORT. 


In 1913, this mountain resort made 
history for its attention to comfort 
and breathtaking views. 

Today, the legend continues. 
°510 rooms * 50,000 sq. ft. of meeting space 
*Wonderful dining & amenities 
*18-hole championship golf 
*Spa opening 2000 
*Newly expanded, state-of-the-art 

Sports Complex 


The Grove Park InnResort® 
A TRULY LEGENDARY RESORT 


Asheville, North Carolina 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


For information, contact (800)438-5800 


f ONE PHONE CALL WILL Do It! 
508-693-7200 


| 
» FREE SERVICE 
- Booking Martha’s Vineyard and Nantucket’s Inns, Hotels, 
iq Cottages, Guest Houses, Bed & Breakfasts, and 
Condominiums 
- Founded in 1977 we are the Islands’ longest established 
Ha =reservation service with a history of successfully 
accommodating our Islands’ visitors 

- Serving Individuals, Corporations, Wedding Groups & 

Reunions 


Some call it convenience; we call it intelligence. 

Why spend hours dialing long-distance to find your ideal 
accommodations? Call Martha’s Vineyard & 

Nantucket Reservations to select from our numerous 
listings, and book your reservation...all in the same 
phone call. Martha’s Vineyard & Nantucket Reservations 
is open year ‘round. 

Barbara St. Pierre 


Martha’s Vineyard 
& Nantucket 
Reservations 


508-693-7200 


73 Lagoon Pond Rd. - P.O. Box 1322 
Vineyard Haven, MA 02568 - Fax 508-693-1878 
www.mvreservations.com 


Aberdeen Im 


‘Bed & ‘Breakfast 


Charm and luxury are not 
compromised for the modest price 
our guests "Love" to enjoy. 


64 Linden Avenue 
Asheville, NC 28801 
1-888-254-9336 
fax: 828-281-4005 
e mail - aberdeeninn@aol.com 


http://www. lookingup.com/aberdeen/ 


GODDARD 


MANSION 


Bed & Breakfast 


25 Hillstead Road 
Claremont,NH 03743 
(603) 543-0603 
1-800-736-0603 
FAX (603) 543-0001 
deb@goddardmansion.com 


http:/Awww.goddardmansion.com 


The Willows of Newport 
~ Romantic ~ 
Inn & Garden 


Authentic American Bed & Breakfast 


The Willows is the perfect getaway in 
America's favorite City-by-the-Sea. This 
beautifully restored historic landmark, three 
blocks from downtown and the waterfront, 
has one of the few renowned "Secret 
Gardens" of Newport's Historic Point. 
Inside, you'll find exquisitely decorated 
rooms, wonderful amenities, and have a 
sumptuous "Gilded Age" breakfast in bed. 


8 Willow Street, Historic Point 
Newport, Rhode Island 02840-1927 
401-846-5486 
The American B & B Association 
Award of Excellence 


Experience the Beauty 

of the Rockies 
Stay in a charming, historic log cabin 
or lodge room, on our 1,000 acre 
ranch nestled in the Sawtooth 
Mountains, one hour north of Sun 
Valley. Enjoy sumptuous breakfast 
and dinner meals, our natural hot 
springs swimming pool, private 
stocked catch-and-release fishing 
pond and horseback riding on the 
ranch. An exciting variety of area 
activities includes hiking, biking, 
white water rafting, scenic drives and 
ghost town visits. 


THE IDAHO ROCKY MOUNTAIN RANCH 


Idaho Rocky Mountain Ranch 
HC 64 Box 9934~Stanley, ID 
83278 
208.774-3544~F AX 208.774-3477 
idrocky@ruralnetwork.net 


www.idahorocky.com 
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YOU COULD SAY 
WERE ON A MISSION. 


Gaudio. vacation homes, lakeview & 
EXPERIENCE THE lakefront estates from $99 to $2,500 
$47 - MILLION atid 
TRANSFORMATION 888-266-3612 
bratresort.com 
Massive rock fireplaces and timber LAKE TAHOE INCLINE VILLAGE, NV 


beams... From lobby to rooms, 


(TO PAMPER YOU.) 


we're turning back time to the 
elegance of 1920’s Lake Tahoe. 


Not to mention adding a 100-seat 


theater, full-service spa... All at the 

same 26-acre lakefront resort, still 

known for 50,000 sq. ft. of uAMINADE 
BENC HMARK @uHoOspitat ITY 


indoor/outdoor meeting space. 


‘ Larger 3 & 4 bedroom units GETAWAY PACKAGES FROM $199 


¢ Hot tub, sauna and large rec room 800-283-6569 
800-458-2463 WWW.CHAMINADE.COM 
888.899.7868 © www. hyatitahoemeetings.com q forestpines.com a ONE CHAMINADE LANE, SANTA CRUZ CA § 


Walk Earth's WOMEN'S 
Scenic Trails WEEKEND oS 
GETAWAYS oo 


Let 140,000 eyes | 
Mom | 


see the world 
for mothers & others through your 


advertisement in the 


Stay in B&B's, Inns, Lodges 
Weekends and Weekiongst 


California * New Mexico + Great Smoky Mountains 
Maine * New Hampshire « Midwest and more 
MEXICO: Copper Canyon + Yucatan 


RELAX & RECHARGE 
IN SO. CALIFORNIA 


Travel 2 Leisure Section 


IS arts & crafts yoga fun 
ro. campfire # massage & more Step in the right 
direction—advertise in the 
Crop. 
Scrapbook Marathon 


Call for Brochure 2 
To Advertise Contact: gm 


877-869-5745 o, 847-869-5745 | 
email: teiywt@mes.com Julie Tanner 
www.earthisyours.com (850) 561-5687 
Catt (888) 633-2226 
“One of the Top Walking Tour OR TAKE A CAMP TOUR: _ orewmail: | 


52 THE FLORIDA BAR JOURNAL/MARCH 2001 ; 


- 

x 

“FING 


phone ringing like it used to 
referred over 12,000 callers 
AND THEY ARE THRILLED 
daily. All legal categories w 
statewide. Call now - 24 ho 
start getting referrals? 1-80 


733-5342 1-886- 


AUTOMOTIVE 
FORENSIC SERVICES 


@ Accident, Defect, Neg! 
Fire, Fraud * Automotive E 
Examination Facility * Salva 


R. Raimondi, Sr., 
Consultant, West Palm 


E-mail: AFSASSOCIATES 


AVIATION CONSULTING = 


@ Do you represent an $ 5,0 00,000 Pilot? 
Pilot and airline employee lit 
expert witness and depos 
earnings/seniority/disability 
support from earnings and 
to general consulting. Get t 
Darby's AIR, Inc. at WWW. EXPERTS.COM 
OR CALL 800-JET-JOBS x 


rvices for lose of 


B. Michael Grant, CPA 


is an independent and objective 


Economic Expert 
qualified in Federal and Michigan 
Courts for plaintiff and defense 
attorneys for over 14 years. 

Loss of Wages and Benefits # Loss of Services 


Value of a Homemaker @ Business Valuations 
Divorce Actions Hedonic Damages @ Lost Profits 


5840 Corporate Way, Suite 200 West Palm Beach, FL 33407 
(561) 969-9959 Toll-Free (888) 883-4336 


Licensed in Florida and Michigan 


EXPERT WITNESS 


@ Forensic Document E 
Expert: Don Quinn, 686 
Jacksonville, FL 32216, (90 
years experience in Federal 
Laboratories. Qualified in F 
courts. Retired FDLE Docu 


41-2434. Thirty 


Thomas Vastrick, 380 S. St 
1004-132, Altamonte Spri 
544-0004. Formerly with 
Service Crime Lab. Over 2 
ABFDE Certified (former Bo 
qualified throughout southe 


Physicians For 
experts. Since 1986. We hai 
cians who have agreed to 
tice case, and if it has merit, 
Plaintiff or Defense. 1-800-2m 


www. flabar.org 


AN IHEALTH CARE AUDITORS, INC 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS» 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bidg. II, Suite 190 Fax (727) 573-1333 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 
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| 
About the CLE Legal Links «Contact US 


ered Nurse, 10 years exp 
ursing fields, Available to 
) standards of care in 
g Facility cases. Gilbert Va 
5-648-0721. 


Real Estate Law 
$s L. Mack, Board Certified 
Estate Lawyer with $0 years practi 
sively i F rida real estate law. AV ra’ 
avs abe to act as consultant or expe 
perly. 20185 East Country C 
iami 33180, (305) 466-5519, 
3, ernail: jimacklaw @adl.com. 
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Procedures; Wrongtu!l de 
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id writing. Outsource those 
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fornia Attorney - Was your 
in Califortia? Gail the ta 


53 or wwwiledgeriaw.com 


Litigation / Coll 


attorney ready io assist yo 
s in the areas of domestica 
judgments, jurisdictional c 
, Collections, Gespositions 
and Kigation. 0: 
4) 891-6283, fax (214) 881-5 
Peart 


PROCESS SERVICE 


> SAY YOU SAW IT IN 
THE JOURNAL!!! 


LORIDA BAR JOURNA 


RCH 2001 


TTRADEMARK® 


& COPYRIGHT SEARCHES 


RADEMARK-Supply word and/or 
ign plus goods or services. 


SEARCH FEES: 

COMBINED SEARCH - $315 

(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 

STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 

PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
OURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
pf Appeals Committee. 


Malpractice 
wee Resource, Inc. 


MedicalMalpracticeResource.com 


*Video Preparation of Medical Witnesses 
for deposition and trial presented by Fred Lane 


*Video Preparation of Attorneys 
for the examination of medical witnesses 


*Video Preparation of Your Client 
for deposition or trial 


SECURITY EXPERT 


Premise liability, use of force, security 
guards, shoplifting. Documentation and 
training issues. 30 years experience & 

over 200 cases. Experience with hospitals, 
college & school campuses, parking 
facilities, night clubs, office & residential 
buildings, hotel & casino security, fast food 
stores, banks, amusement parks 
and retail & shopping centers. 


Over 100 years total staff experience - not 
onnected with the Federal Government. 


OVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Plaintiff/Defense Major credit cards accepted. 
SMSI ¢ Wictiam Nessitt, CPP TOLL FREE: 1-800-642-6564 
805/492-6475 or 800/306-8344 a 


American Heart 
Associatione 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


AMFS staff 
physicians 
collaborate to 
personally review 

your medical records, 
formulate opinions, and 
match experts to your cases 
from our carefully pre-screened 
panel of board-certified 
specialists in your region. 


AMFS bridges medicine and 
law...more than 4,000 

specialists in more than Michael E.. Cardoza @ 
20,000 cases since 1990. 


AMFS CLIENT 


AMFS 


American Medical Forensic Specialists, Inc. 


A physician managed company 


1-800-275-8903 


EXPERT WITNESS CONTINUED 
Nursing Home and ALF Care 
Py al 
bd 
Witness in = 
Drive, 
(305) 
Premg& rity 
@ Pref Bice i 
att 
William 4 
Florida. mM. 
® LegaiSeape Research provides you 
effectiveagam a 
: 
OnlytheBet 
= injured Medical Fxr rts. 
ine client. Experignced Onminel Defense ooo 
800-40 
Texas nie and =i 
Merit- No Charge 
& Lex & Associates, Corp., Plantation ME itness, Lt 
Florida, {9 4} 423-6687, Fax (877) 379-2 985. medical expert testimony in medical malpractice, personal injury & disability claims } 
out website: lexassociate bigs 
any field of health care 


DENTAL MALPRACTICE 


* Plaintiff or Defense 
* Case Merit, Causation, Liability 
¢ Trial Preparation and Strategy 
¢ Expert Testimony 


@ Qualified 1031 Excha 
suit. 20 years experience, WOrk wih you ang 
your clients. Competitive 
(941) 366-1300 or FAX (941 
information. 


intermediary 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


TOCKBROKER FRAUD 
MISMANAGEMENT 


ae 


= Cail us to talk over re 
your clients who have 
Referral or co-counse!; 
David McGee, Beggs & Lang pein, (850) 
432-2451. 


available 10 


RUCTURED SETTLEMENTS/ 
LOTTERIES 


WAMERICAN 
LUNG 
ASSOCIATION 


Top Dollar paid for ins} ce 
and lottery winnings. Do 

Elder Clients? We purchas@ 
policies from seniors. 
Inc., (800) 897-9825. : 


When she wanted to swim with the dolphins, 


didn’ just give an ocean. 
You gave her a boat, a guide 


an introduction to Shamu? 


Inter-City Testing 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury Analy- 
sis; Construction Safety; Elevators/Escalators; 
Fires/Explosions; Flammability; Glass/Metal Frac- 
ture; Helmets; Ladders; Parks, Playgrounds, 
Amusements; Pollution-Air & Water; Safety/Elec- 
trical Engineering; Slips, Trips & Falls; Sports, Rec- 
reation, Aquatics; Toxic Exposure; Transportation, 
Tires; Highway Safety; Warning/Instructions 


(561 ) 745-7940 


Call Julie Tanner a Randy Traynor 
r 
(850) 561-5687 (850) 561-5685 
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We request a high bail, your honor, 


because we think there’s a good chance the defendant will run. 


STEIN 


Sorry about that silly mistake in our ad— 
It's the potential that’s unlimited, not the salary. 
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We find the defendant is in denial. 
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|| Fie Edt View Favortes Tools Help 


| | Address } http://www lexis. com/practicepages 


Your Practice... 


A single source with exactly what 
every Florida lawyer needs. 


made perfect. 


Practice Pages 


exclusively on 


The one place to go for the small firm that doesn’t think small. 
Find out more at lexis.com/smallfirms 


lexis.com is a registered trademark of Reed Elsevier Properties Inc., used under license. 
Other products and services may be trademarks or registered trademarks of their respective companies. © 2001 Lexis-Nexis, a division of Reed Elsevier Inc. All rights reserved. 
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“KeyCite just expanded... again.” 


“Yep... they ve added 


EPA, BIA and FCC decisions 


and now patent information too!” 


KeyCite coverage of administrative 
materials keeps growing ... 
¢ EPA—Environmental Protection Agency decisions, 
including those of the Environmental Appeals Board. 

A KeyCite exclusive! 
¢ BIA—Board of Immigration Appeals decisions. 

* FCC—Federal Communications Commission decisions, 
orders, petitions, notices and policy statements. 
¢ Now, patent information from the U.S. Patent and 

Trademark Office and Derwent. 

Now you can quickly determine the direct history of an 
EPA, BIA or FCC decision or the status of a patent. You can 
also find citing references from cases, statutes, administra- 
tive materials, law reviews, practice guides and much more. 

New Jurisdictional-Limits feature. 

Now it's easier than ever to limit by jurisdiction. Simply 

click on the “Available Jurisdictions” button in KeyCite 


“The best keeps getting better.” 


Limits and view a list of all case law jurisdictions represented 
in your current list. Select those that interest you. No need to 
remember exact names or codes for the various jurisdictions. 


The revolution continues. 


Since its introduction in 1997, KeyCite has been an 
overwhelming success with critics and legal researchers. 


But we aren't resting on our laurels. These new features 
are part of a long line of additions to KeyCite over the past 
three years. 

And there's more to come soon—including coverage 
of tax materials. We haven't stopped expanding and 
improving KeyCite yet. And we never will! 


For search assistance, please call the 
West Group Reference Attorneys at 1-800-REF-ATTY 
(1-800-733-2889). 


KeyCite 


“Again?” 
| 
| 
| | 
| 
| 
YEARS MJ OF CANNOVATION WEST 
GROUP 
al | 


